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The ASsSISTANT SECRETARY. On page 198, after line 4, the
committee proposed to insert the following paragraph:

PAR. 1435a. Harness, saddles, and saddlery, in sets or parts, except
metal &mrtn for any of the foregoing, ﬂnisged or unfinished, 385 per
ecent ad valorem.

The PRESIDENT pro tempore. The question is on agreeing
to the amendment.

The amendment was rejected.

Mr. McCUMBER. On page 223 I ask that the Senate dis-
agree to the committee amendment beginning on line 16.

The PRESIDENT pro tempore. The Secretary will state the
amendment.

The AssIsTANT SECRETARY. On page 223 the committee pro-
poses to strike out paragraph 1582, as follows:

Par. 1582, Hides of cattle, raw or uncured, or dried, salted, or plckled.

Mr, McCUMBER. Senators will understand that this was
in the free list and the committee proposed to strike it out. I
ask now that the Senate disagree to the comnmittee amendment,
which will place the hides back on the free list.

The PRESIDENT pro tempore. The question is on agreeing
to the committee amendment.

The amendment was rejected.

Mr. McCUMBER. On page 224 T ask that the committee
amendment, beginning on line 19, be disagreed to.

The PRESIDENT pro tempore. The amendment will be
stated.

The AssISTANT SECRETARY. On page 224, after line 18, the
committee proposes to strike out paragraph 1600, as printed
in the House bill, as follows:

Par. 1800. Leather: All leather not specially provided for; harness,
saddles, and saddlery, in sets or parts, except metal parts, finished or
unfinished ; leather cut into shoe uppers, vamps, soles, or other forms
suitable for conversion into manufactured articles; and leather shoe
laces, finished or unfinished.

Mr, WALSH of Massachusetts. The action requested by the
Senator would put harness and saddlery on the free list?

Mr. McCUMBER. Yes; it would put leather not specially
provided for, including saddles, and so forth, made of leather,
also upon the free list.

The PRESIDENT pro tempore. The question is upon agree-
ing to the committee amendment.

The amendment was rejected.

Mr. McCUMBER. On page 225 1 ask that the Senate dis-
agree to the committee amendment beginning on line 1.

The PRESIDENT pro tempore. The amendment will be
stated.

The ASSISTANT SECRETARY. On page 225 the committee pro-
posed to strike out lines 1 and 2, as follows:

PAR, 1601, Boots and shoes made wholly or in chief value of leather,

Mr. WALSH of Massachusetts. The action the Senator re-
quests will restore boots and shoes to the free list?

Mr, McCUMBER. Yes; it restores boots and shoes to the
free list.

The PRESIDENT pro tempore. The question is on agreeing
to the amendment of the committee,

The smendment was rejected.

My, SMOOT. Mr. President, I desire to offer an amendment
at this time. On page 222 ] move to insert a new paragraph,
to read as follows:

Par, 1573a. Gloves made wholly or in chief value of leather made
from hides of cattle of the bovine species.

Mr. STERLING. “The effect of that is to put the articles
named on the free list?

My, SMOOT. On the free list.

The PRESIDENT pro tempore. The question is on agreeing
to the amendment offered by the Senator from Utah.

The amendment was agreed to.

Mr. McOCUMBER. Mr, President, this completes the matters
which, under the unanimous-consent agreement, we were com-
pelled to dispose of to-day. The next paragraph which we will
present to the Senate will be the paragraph relating to presi-
dential powers. The majority members of the committee will
meet to-night after we close the session to-day, and we shall
try to have it remolded and printed to-night, so that it will be
on the desks of Senators in the morning,

Mr. SPENCER submitted an amendment intended to be pro-
posed by him to the pending bill, which was ordered to lie on
the table and to be printed.

FETITIONS AND MEMORIALS.

Mr, WARREN presented resolutions of the Lions Club, of
Rock Springs, and the town councils of Wamsutter and South
Superior, all in the State of Wyoming, protesting against any
action tending to set aside the United States Supreme Court
decree divorcing the Central Pacific Railway from the Southern
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Pacific Co., which were referred to the Committee on Interstate
Commerce.

Mr. WILLIS presented petitions of sundry eitizens of Cincin-
natl, Uhrichsville, Dennison, Marion, Columbus, Chesapealke,
and Marietta, all in the State of Ohio, praying that only a mod-
erate duty be imposed in the pending tariff bill on lightweight
kid gloves, which were referred to the Committee on Finance.

BILLS INTRODUCED.

Bills were introduced, read the first time, and, by unanimous
consent, the second time, and referred as follows:

By Mr. WILLIS:

A bill (8. 3890) granting a pension to Ella Williamson (with
accompanying papers) ; to the Committee on Pensions.

By Mr. HARRELD :

A bill (8. 3900) for the rellef of Washington Gill Squires; to
the Committee on Military Affairs.

RECESS.

Mr. McOUMBER. If there is nothing more to be presented
at this time, I move that the Senate take a recess until to«
morrow at 11 o'clock. i :

The motion was agreed to, and (at 8 o’clock and 5 minutes
p. m.) the Senate took a recess until to-morrow, Thursday,
August 10, 1922, at 11 o'clock a. m.

SENATE.
TrurspaY, dugust 10, 1928.

(Legislative day of Thursday, August 3, 1922.)

The Senate met at 11 o'clock a. m., on the expiration of the
recess,

THE TARIFF,

The Senate, as in Committee of the Whole, resumed the cons
sideration of the bill (H. R. 7456) to provide revenue, to regu-
late commerce with foreign countries, to encourage the indus-
tries of the United States, and for other purposes.

Mr. McCUMBER. Mr. President, I suggest the absence of a
quorum,

roll.
The reading clerk called the roll, and the following Senatorsg
answered to their names: .

Ashurst Gerry Moses Bpencer

Ball Gonding Myers Stanfield
Brandegee Hale New Btanley
Bursnm Harreld Newberry Sterlin
Calder Harris Nieholson Sutherland
Cameron Heflin Oddie Swanson
Capper Jones, N. Mex, Overman Townsend
Caraway Jones, Wash, Pepper Tramimell
Culberson Kendrick Phipps Underwood
Cummins Keyes Pomerene Wadsworth
Curtis Ladd Ransdell Walsh, Mont,
Dial Lenroot Rawson Warren
Dillingham Lodge Sheppard Watson, Ga.
Edge MeCumber EBhortridge Watson, Ind,
Ernst McKellar Simmons Willis
Fletcher Me¢Lean Smith

Frelinghuysen McNary Smoot

Mr. CURTIS. I wish to announce that the Senator from
Minnesota [Mr. NErsoN] is absent on account of a death in hisg
family.

Mr. UNDERWOOD. 1 wish to announce that the Senator
from Nevada [Mr. Prrracan] is absent on account of illness in
his family. :

The PRESIDENT pro tempore. Sixty-six Senators have an-
swered to their names. There is & quorum present.

My, KENDRICK. Mr. President, T present a telegram trans-
mitting a resolution adopted by the Wyoming Druggists’ Asso-
ciation at a recent convention in reference to the chemical
schedule of the bill which we have under consideration. I ask
that the telegram may be read at the desk and referred to the
Committee on Finance,

The PRESIDENT pro tempore, Without objectlon, the Sec-
retary will read as requested.

The telegram was read and referred to the Committee on
Finance, as follows:

[Western Union telegram.]
Laraymip, WY0., August 7, 1922,
Hon. J. B. KENDRICK

»
United States Senate, Washington, D, O.:

Our commititee as a whole in convention assembly has unanimousl
adopted the following resclutions and requested that {:u use all pos-
=ible influence in the gropar direction there, as the retail dmpﬂlsts ot
the country recently have been charged with *“ profiteering’™ on the
flvor of the United States Senate;

The PRESIDENT pro tempore. The Secretary will call the
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4 Whereas the Senate has defeated the embargo on Cerman dye-
stuflfs, chemicals, and medicinals; and

“ Whereas the Germans have driven American manufacturers from
South and Central America since the late World War; and

“ Whereas under German monopoly before the war phenacetine, as-
pirin, veronal, trionsl, sulfonal, and simlilar products sold in the United
states at $1 per ounce Instead of $1 per pound as at present: There-

ore
“ Resolved, That the Wyoming State Pharmaceutical Assoclatlon

urges the Senators and Representatives in Comimﬂ from this State to
make adequate provision in the tariff revision Lill, H. R. 74506, pending
in the Senate, for the protection of American industries and consumers
by incorporating the amendment now before the Senate Finance Com-
mittes which would prohibit the importation of merchandise into the
United States bearing any trade-mark, label, print, or other mark
regisiered In the United States Patent Office and owned by any person
domiciled in the United States, unless imported by such owner, provided
the owner shall file with the Secretary of the Treasury a certified copy
of the reglstration of the mark.”

WYOMING PHARMACEUTICAL ASSOCIATION,

L. R, Tys0%, Jr., Secretary.

Mr. SHEPPARD. Mr, President, I request that a similar
telegram from the Texas State Pharmaceutical Association be
F‘rmted in the Recorp and referred to the Committee on

inance.

There being no objection, the felegram was referred to the
Committee on Finance and ordered to be printed in the Recorp,

as follows:
[Western Union telegram.]
ForsEY, TEX,, August 2, 1922,
Senafor MORRIS SHEPPARD,
Washington, I, C.:
Whereas the retall druggisis of the country recently have been
charged with profiteerlng on the floor of the Unifed States Senate; and
Whereas the Senate has defeated the embargo on German dyestuffs,
chemicals, and medicinals; and
Whereas the Germans bave driven American manufacturers from
South and Central Amerlea since the late World War; and
Whereas noder German monopoly before the war phenacetine, as-
Irin, veronal, trional, sulfonal, and similar products sold ln the United
Stares at gl er ounce instead of $1 per pound as at present: Therefore
Kesolved, That the Texas State Pharmaceutical Association urges
the Senators and Representatives in Congress from this State to make
adequate provision in the tarif revisiom bill, H. R. 7456, pending in
the sSepate, for the protection of American industries and consumers by
ln..-orporaa.ng the amendment now before the Senate Finance Commit-
e¢ which would prohibit the importation of merchandise into the
nited States bearing any trade-mark, label, print, or other mark regis-
tered in the United Stutes Patent Office and owned bz any person
domiciled in the United States, unless imported by such owner, pro-
villed the owner shall file with the Secretary of the Treasury a certi-
fied copy of the regisiration mark.
TEXAS PHARMACEUTICAL ASSOCIATION,
M. (. ANDERSON, Fort Warth, President ;
ToM CovLsox, Dallas,
Sam P, HArBEN, Richardson,
Corey Evans, Jewelt,
A. W, GrirFiTH, Austin,
Hermay Drigs, San Antoido,
A, H. Senvny, Cleburne,
W. D. Apams, Forney,
Executive Committee,

Alr, SMITH, AMr., President, T have a few telegrams pro-
testing against the duty on salt, which I should like to have
referred to the Committee on Finance and printed in the
Eecown, They are very short.

There being no objection, the (elegrams were referred to
the Committee on IPinance and ordered to be printed in the
Eecorp as follows:

[Postal telegram.]
CrarLEsTON, B. C.,, Awgust 7. 1922,
Hon. FErrisox D. SBuira,
Senator for South Carolina,
Washington, D. C.:

Request you vigorously oppose proposed tax on salt provided for in
t.ur,h:.[‘I pendlvn . E‘: operators Shippi.urﬁ Board tonnage have found it
extremely dl%cult to obtain homeward cargoes whi prnl‘tll:ll!l{ im-
possible make operations financial success without. If this tax Incor-
porated in tarlff when p d will preclude salt being imported this
couniry, thereby deprlving steamers of one of the few commodities on
which they can defend or homeward revenue. Confident that even
with salt on free list this industry amply protected, as rellably in-
formed that imports amount to less than 1 per cent of the total
quantity of salt produced Unlted Btates,

Tur Carorixa Co.
[Western Union telegram.]
CHARLESTOX, K. €., August 7, 1922,
Hon, Errisox D. SMITH,
United States Senator, Washington, D, 0.7

Take this opportunity vigorously protest through you uﬁuiust ro-
osed tax on salt Incorporated in Fordney bill now pending. Con-
Sdoul proposed tax 20 cents per hundred pounds will prevent com-
pletely importation of this commodity on which American merchant
amarine rellee to malerisl extent for homewnrd carge which entirely
essential for successful operation,
STREET RROTHERS.

[Postal telegram.]
CHarLESTON, 8. C., Awgust 7, 1922,
Eenator Eruison D. Saimi, '
Washington, D. 0.
We wish to protest vigorously against Fordoey bill ]p.-mliu;: pro-
posing duty $4 per ton om salt imported, The upbuilding of our
merchant marine I8 depeadeat to large extent on return cargoes from

Eurapean rts. If ihis bill passes as now pe-ndl:F, it will posl-
tively prohibit importation of salt, and our vessels 11 be unable teo
secure refurn cargoes to South Atlantic ports.

rLEsTON SHirrixa Co.

—

[Postal telegram.]
CHarLESTON, B, C., Adugust 7, s
Hon. E. D. Ssurs, ; i coudk Mo

Nenator from South Caroling,
Washington, D, C.:

Regret exceedingly to learn proposed tariff carries tax on salt
roximately $4 per tom, which if enacted will result in makin ‘rt.
mpossible to import salt, as for past year our longshoremen have geen
idle greater number of days than working. Salt is one of the par-
ticular commodities on which they rely for stevedoring work on in-
bound vessels.

CHARLESTON STEVEDORING Co.

Mr, McCUMBER. Mr. President, I offer the following amend-

wment to section 315, and certain minor amendments to sections
316 and 817,

Mr, UNDERWOOD. 1 ask that the amendments may be read.

The PRESIDENT pro tempore. Tle Secretary will read the

amendments offered by the Senator from North Dakota.

The reading clerk read as follows:

On page 272, sirike out all of the matter beginning with line 3
down to and including line 19, on page 276, aud insert iu liey thereof
the lé1;011.::.-»1"11.13:

* 8Ec, 810, (a) That in order to regulate the forelgn commerce of
the United States and to put into force and effect the policy of the
Congress by this act intended, whenever the President, upon fnvesti-
gation of the differences in conditionz of competition in the principal
markets of the United States of articles wholly or In part the growth
or Prmlurt of the United States and of like or similar articles wholly
or in part the growth ot product of competing foreign conutries, shall
find it thereby shown that the duties fixed in this act do not equalize
the said differences in conditions of competition he shall, by such inves-
tigation, ascertain sald differences and determive and proclaim the
changes in classifications or forms of duty or increases or decreases in
any rate of duty provided in this act shown by said ascertained differ-
ences in conditions of competition necessary to egualize the same in
such markets of the United Stales, Bixty days after the date of such

roclamution or proclamations such chuunges in classifications or in
orms of duty shall take effect, and supch increased or decrvased duties
shall be levied, collected, and paid on such merchandise when imported
from any l'ure'igh country inte the Unlted States or iuto any of jta
Posﬁossionn (except the Philippine Islands, the Virgin Islands, and the
slands of Guam and Tutuila) : Provided, That the total increase or
decrease of such rates of duty shall not exceed HO per cont of the rates
specified In Title I of this act, or o any amendatory act.

“{b) That in order to regulate the foreign commerce of the Tnited
States and to put into force and effect the policy of the Uongress hy
this act intended, whenever the President, upon investigation of the
differences In conditions of competition in the principal muarkets of the
United States of articles wholly or in part the growth or product of the
United States and of like or slmilar articles wholly or In part the
growth or produet of foreign countries, shall find it therehy shown that
the dutles prescribed in this act do not equalize sald differences, and
shal] further find it thereby shown that the suld differences can not be
cqualized by procecding under the provisions of smbdivision (a) of this
Bection, he shall make such findings public, togethicer with a description
of the class or kind of werchandise to which they upply, in such detail
as may be necessary for the gunidance of appraising officers, In such
cases and upon the proclamation by the President becoming effective
the ad valorem duty or duty based in whole or In par{ upon the value
of the Imported artiele in the country of exportation shall thereafter
be based upon the American selling price, as defined in subdivision (f)
of section 402 of this act, of any similar competitive article manufac-
tured or produced in the United Stales embraved within the clags or
kind of imported merchandise upon which the President has made a
proclamation under subdivision ) of this section.

“The ad valorem rate or rates of duty based upon such Americun
selling price shall be the rate found, upon sald investigution by the
President, to be shown by the sald differences in conditions of competl
tion in the principal markets of the United States necessary to equalize
the differences so found in said conditions of competition, but mo such
rate shall be decreased or increased move than 50 per cent of the rate
specitied in Title 1 of this act upon such merchandise., Soch rate or
riites of duty shall become effective G0 days after the dute of the said
proclamation of the President, whereupon the duties so estlmated and
!‘ll‘ovidﬂl ghall be levied, collected, and paid on such merchandiss when
mported from any foreign country into the United States or into any
of its possessions (except the Philippine Islands, the Virgin Islands,
and the islands of Guam and Tutullnj. If there is any imported article
within the class or kind of merchandise, upon which the President has
made public a finding, for which there is no similar competitive artieles
manufactured or produced in the United States, the value of such im-

orted article shall be determined under the provisions of paragraphs

1), (21, anid (8) of subdivision (a) of section 402 of this act.

“(¢) That in ascertaining the differences in conditions of competi-
tion, under the provisions of subdivisions (a) apnd (L) of this section,
the President, in =0 far s he finds lldpmctloahle. shall take into con-
sideration (1) the differences in conditions in produoction, including
wiges, costs of material, and other items in costs of production of such
or similar merchaudise in the Unifed States and in comi»etiug foreign
countries; (2) the differences in the wholesale selling prices of domes-
tic and foreign merchandise in the principal markets of the United
States, but in cousidering prices as factors in ascertaining differences
in conditions of competition, only reasonable profits shall be nllowed;
and (3) any other advantages or disadvantages in competition. In any
investigation under the provisions of this section hearings shall be held
and a reasonable opportunity fo be heard shall be afforded.

“The Tresident, proceeding as herelnbefore provided for in pro-
claiming rates of duty, shall, when he determines that it is shown that
the competitive advantages have changed or no longer exigt which led
to such proclamation, accordingly as so shown, modify or terminate the
same. Nothing in this section shall be constroed to authorize a transfer
frum the dutiable list to the free list or from the free list to the
dutiable list. Whenever it is provided in any paragraph of Title I of
this act that the duty or duties shall not exceed s specified ad valorem
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rate ypon the merchandise provided for in such .paragraph, mo rate
determined under the provision .of this section shall exceed the maxi-
mum ad valorem rate so specified,

‘(i) For the purposes of this section any coal-tar preduct provided
for paragraphs 25 or 26 of Title 1:of this act shall 'be eonsidered
similar to or competitive with any imported coal-tar product which
accomplishes ‘results substantially equal to those accomplished by ‘the
domestic ‘product when nsed in =obstantially the same manner.

“(¢) The President 4s authorized to 'make all needful rules and
regulations for carrying out the _Iprrovishna of ‘this section,

“(f) The Secretary of the easury 1s authorized to make such
riles ond regulatlons as he may 'deem mecessary for ‘the entry and
declaration of imported merchandlse of the class or kind of mierchandise
upon which .the President has made -a proclamation under the pro-
visions of subdivision (b) of this secton and for the form of invoice

fred at time of entry.”
n page 279, line 10, strike out *such merchandise” and insert
in lMeu thereof “ merchandise imported in violation of rthis act.”

On page 279, line 22, strike ont * shall find as a fact™ and insert
in lieu thereof *‘ has reason to believe.”

On page 284, after line 19, insert a new =section ito read as follows :

"“8EC. —. (a) That in order to secure information and to .assist in
carrying out the provisions of sections 815, 816, .and 317 .it ghall be
the dnty of the ited Btates Tariff Commission, in addition to ‘the
duties now imposed npon it by law, to—

(1) Ascertain conversion costs and costs of production in the prin-
cipal growing, ,producing, or manufacturing centers of the United
States of articles of ‘the United 'States, whenever in the-opinion of the
commission it is practicable;

*(2) Ascertain eonversion costs and costs-of production in the prin-
¢ipal growing, producing, or manufacturing centers. of foreign countries
of articles imported into the TUnited States, whenever in ‘the opinion
of the eommission snch ronversion costs or (costs ‘of production are
necessary for eom ison with iconversion eostsor -eosts of .production
in the United Sta and .can be reasonably .ascertained ;

“(3) Select and deseribe articles which are ‘representative ‘of the
classes or kinds of articles imported into the United States and which
are similar to or.comparable with articles .of .the United States; salect
and describe articles of .the United .States similar to or comparable
with such imported avticles; and obtain and file samples of articles so
gelected, whenever the eommission deems it advisable;

i(4) Ascertaln import costs of such representative articles so
selected 3

*'(h) Ascertain the grower's, producer's, or manufacturer’s selling
prices dn the prineipal growing, producing, or manufacturing .centers
of the United States.of the article of the Unlted States so selected ; and

() Ascertain aull other facts which will show the differences in or
whieh affect competition . :articles of the United States .and
fmported articles in the princ!é)al markets of the United States.

*ib) When used in this section—

“Phe term ‘article’ includes any ecommedity, whether grown, pro-
dueed, fabrieated, manipulated, or manufactured ;

““'Phe term *lmport .cost' means rthe price at which an .article is
freely soffered for sale in the ordinary eourse of trade .in ‘the usual
whelesale guantities for exportation to the United States plus, when
not included in such price, all necossnr,yuexpemeﬂ exelugive of customs
duties, -of bringing such imported .articles to the United States,

“(¢) In earrying out the jprovisions of ‘this section the .commission
shall sess all ‘the powers and privileges conferred wpon it by ithe

rovisions of Title VII of the revenue act of 1916, .and in addition .it
K;:uuthorl:ed, ‘in order ‘to aseertain -any facts .required by .this section,
to require any -importer and any Amerlean ; grower, produeer. .manu-
facturer, or seller tofile with the commission -a statement, under .oath,
giving his selling prices .in the United States .of any -article imported,
grown, produced, fabricated, manipulated, or manufactured by -him.

“tif) 'Phe rcommission ‘is authorized to establish mnd -maintain .an
office -t ‘the port of New York for the purpose of direc or .carrying
an  any .lnvectlﬁgon. receiving and compiling statistics, selecting,
describing, and g samples of articles, and 'performing any of the
duties or -exercising any «of the ers Imposed apon it by law,

“te) The Uni Htates ff Commission  is  autho to adopt
an official seal, which shall be judiclally moticed,

“(f) The 'second 'paragraph of rsection 706 of 'the revenue -act of
1916 is amended to read as follows: -

“ “Such attendance of witnesses .and the -ﬁoﬂncﬁon of ‘such -doco-
mentary evidence may be from any place in the United States
at any.designated place of ‘hearing. And in ecase of disobedience to a
subpena the commission may invoke the ald of any district 'or:territorial
court of the United States or the Supreme Court iof the . ot of
Columbia iin requiring 'the attendance and testimony .of witnesses and
the production of documentary evidence, jand such court within “the
jurisdiction -of which such inquiry
contumacy or refusal to obey .a subpeEna issned
other person, issue an order requiring such .covporation wor other
to appear before ‘the commission, or to produce «d tary -evid
if 8o ordered or to give evidence touching ithe ‘matier in question; and
any failure to obey such order of ‘the court may ‘be ‘punished by such
court as a contempt ‘thereof.’ "

Mr., UNDERWOOD and Mr. FRELINGHUYSEN addressed
the Chair.

The PRESIDENT pro tempore. The Senator from Alabama.

Ar. UNDERWOOD. I should like to ask the Senantor .in
charge of the bill a question. The amendment which has just
been read is an amendment to the bill as reported. "Without a
eareful comparison it is difficult to understand where the
changes have been made, and T wanted to ask the Senator before
the debate proceeds if he would not state to the Senate the exact
changes, so that many of us may be saved the burden of making
the ‘comparisons,

Mr. McCUMBER. T intended to do that; to go right on with
the discussion of the whole matter, but to introdluee It by a
statement as to the particular changes which have been'made.

Mr, UNDERWOOD. 1 thought the Senator from New Jersey
[Mr, FRELINGHUYSEN] was about to discuss 'the amendment, but
hefore it was discussed T should like 'to know just avhat the
points of difference ave. If it will not inconvenience the Sen-

is carried -on 'may, in case -of
to any corporation -or
SO0

ator, T.should like to have him make mot.an.argument as to the
reason why the changes have been made but a statement as to
the manner.in which.the provision as reported has been changed
by ‘the proposed amendment,

Mr. McCUMBER. T should like to take up the whole guestion
at one time, but T will first explain the differences between the
ameniiment gnow presented and the amendment as originally
reported 'in the'bill. Those differences are very slight, indeed.

Mr. FRELINGHUYSEN and Alr. WALSH of Montana ad-
dressed the Chair.

The PRESIDENT pro tempore.
Dakota yield; and if ‘so, to whom?
Mr. McCUMBER. 1T yield to the Senator from New Jersey.

Mr. WATSH of Montana. If ithe Senator from New Jersey
desires to address the Senate, I wish to make a suggestion.

Mr. FRELINGHUYSEN. It is only my 'purpose ‘to offer a
substitufe for the last amendment, beginning on page 6, in line
18, together 'with additional sections.

Mr. WALSH of Montana. 1 wish to-submit an observation.
That part of the amendment tendered by the Senator from
North Dakota this morning, te which the Senator from New
Jersey now addresses himself, appertains rather to the subject
of amendments to the Tarlff Commission act than to paragraphs
315, 316, and .817. I understoe that we were to take themn up
this morning 'in ‘this -order, namely, paragraph 815, paragraph
316, .and paragraph 317, so that when those paragraphs are (lis-
posed of it seems to me it wounld be appropriate to take up in
connection awith amendments ‘to the Tariff Commission act the
concluding portion of the amendment now tendered by the Sen-
ator from North Dakota.

Afr. McOUMBER. 'The Senator is correct, and that is ‘the
intention.

AMr. FRELINGHUYSEN. Mr. President, I send to the desk
a proposed substitute for the last portion of the committee
amendment, beginning in line 18, page 6. This amendment
practically recites the provisions of the committee amendment,
with the addition ‘of several sections. The committee have
been agreeable to:a portion of the-original amendment which I
introduced, and I am very glad that they have seen fit to include
it in the amendment submitted ‘by the committee. However, I
do not feel that the committee have gone far enough in accept-
ing the amendment that I originally proposed. 1 differ with
the .committee, and our (differences are fundamental.

: :\Il;. WALSH of Montana. Mr, President, a parliamentary
inguiry.

'The PRESTDENT pro tempore. The Chair desires to make
gn dnquiry. Has ‘the Senator from North Dakota yielded ‘the

oor.

Mr. McCUMBER. If the Senator from New .Jersey is going
to make .a speech I do not want ‘it to he charged up to my
time. T haveyielded ‘the floor 'without making my speech, unid
the .Senator can take his timne, and I will proceed after he ig
through.

Mr. WALRH of Montana.
inguiry.

The PRESIDEXT pro tempore. The (Chair thinks that under
the unanimous-consent agreement the Senator from New Jersey
must confine himself .to section 315.

Alr. FRELINGHUYRSEN. 2May 1 be permitted to offer at
this time a substitute for the amendment submitted by ‘the
committee?

The PRESIDEXT pro tempore. The Chair ds of the opini n
that under the unanimous-consent agreement section 315 nmust
be first considered.

Mr. FRELINGHUYSEN. I do not dntend to make a speech
on this amendment. T intend to offer a substitute, and explain
why T .am offering it. Am I.in order?

The PRESIDENT pro tempore, The Chair believes that the
SBenator from New [Jersey must ‘defer offering his amendment
until after section ‘315 is disposed of.

Ar. FRELINGHUYSEN. May I offer the amendment ‘o the
pregent ‘amendment offered by ‘the committee, and ask that it
be read?

The 'PRESIDENT pro tempore. Is there objection? The
Chair hears none, and it will 'be read.

‘The ReApINg CLERK, -On jpage 284, after line 19, it is pro-
posed 'to insert the following new section——

Mr. FRELINGHUYSEN. Mr. President, T 'think I can save
the time of the Senate by making a suggestion. T simply wang
two paragraphs of this amendment read. Tt is shmilar to that
offered by the committee,

Mr. UNDERWOOD. 1 think it is an important matter, and

Does the Senator from North

Bir. 'President, a parliamentary

if it is going to‘be presented by way of amendment 1 wish the
Senator would gllow ‘it ‘to be read.
Very well,

Mr, FRELINGHUYSEN.
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The ReApisa Crerk. On page 284, after line 19, it is pro-
posed to insert the following new section:

S#. —, (a) That in order that the necessary data may be provided
(1) to determine and fix the proper rates of duty to equalize wherever
possible differences in converslon costs of articles grown, produced, or
manufactured in the United States and of articles grown, produced,
or manufactured in forvei countries and differences in competitive
conditions in the principal markets of the United States, and (2) to
amend from time to time the exlsting rates or forms of duty on one
or more articles, as economic or industrial conditions chanﬁ. in addi-
tiun rg ;lhe -duties imposed by law, the United States Tariff Commis-
Blon =anll—

{1) Ascertain converalon coats in the principal growing %roduclng.
or manufacturing centers of the United States of articles of the United
States, whenever in the opinfon of the commission it is practicable;

i2) Ascertain conversion costs in the principal wing, producing,
or manufacturing centers of foreign countries of articles imported into
the Tnited States, whenever in the opinlon of the commission such
conversion costs are necessary for comparison with conversion costs In
the United States and can be reasonably ascertained;

(3) Ascertain costs of production in the United B’tates, whenever in
the opinion of the commission it is practicable;

14) Select and describe articles which are representative of the
classes or kinds of articles imported into the United States and which
are similar to or comparable with articles of the United States; select
and describe articles of the United States similar to or camfmrabla
with such imported articles; and obtain and file samples of articles so
selected, whenever the cowmisslon deems it advisable;

551 Ascertaln import costs of such representative articles so selected ;

G) Ascertain the grower's, producer’'s, or manufacturer's selling
price in the principal growing. preducing, or manufacturing centers
of lthe United States of the articles of the United States so selected;
and

(T} Ascertain all other fucts which will show the differences in or
which affect competition between articles of the Unlited States and
fmported articles in the principal markets of the United States.

1) When used in this section—

The term ‘' article” includes any commodity, whether grown, pro-
duced, fabricated, manipulated, or manufactured ;

The term * conversion cost'” means the cost of frowing.

roducing,
fabricating, manipulating, or manufacturing an article, in

nding the

coat of material as to which there is no prlor ascertalned cost of con-
version ;
The term import cost " means the price at which an article is

freely offered for sale in the ordinary course of trade in the usual
whalesale gquantities for exportation to the United States plus, when
not included in such price, all necessary expenses, exclusive of customs
duties, of bringing such imported article to the United Btates.

_ {¢) Not later glmn December 1, 1923, and at least once every six
months thereafter, the commission shall report to Congress the results
of the investigations completed at the time of the report showing—

{1} The conversion costs in the United States;

{2) The conversion costs of articles imported into the United States;

2) The differences between such conversion costs;

}41 The costs of production in the United States;

{3) The scope and methods of the inveséle%ations for ascertaining or
determining and the ftems of cost inclu within such conyersion
costs and costs of production ;

i) The differences beiween import costs and selling prices, ascer-
tained in accordance with the provisions of subdivision (a) of this
section ;

{7) The differences in competitive conditlons in the prineipal markets
of the United States;

(8) The rate or rates of duty which it deems necessary to equalize,
such differences In conversion costs, import costs, and selling prices
and in such competitive conditions, the proper eclassification, an
whptgw the duty should be specific, ad valorem, or ad valorem and
. .l L“ nnﬂ
WTM The probable effect in dollars, as nearly as it can be estimated,
of sach rate proposaed as it affects American growers, producers, manu-
facturers, and consumers; and the probable revenue to be derived
from the imposition of each duty.

{d) In carrylng out the provlsions of this section, the commission
ghall possess all the powers and privileges conferred upon it by the

rovisions of Title YIi of the revenue act of 1916, and in addition
t is suthorized in order to ascertain any facts required by this sec-
tion to require any importer and any American grower, producer,
manufacturer, or seller to fle with the commission a statement under
oath giving his selling prices in the United Btates of any article im-

rted, grown, produced, fabricated, manipulated, or manufactured

him.
3'(-.-) Any commissioner, officer, em&]oyee. or agent of the commission
wha divulges any information or data recelved relating to the importa-
tion, growth, production, fabrication, mnuigulntlon, manufacture, or
gale of a specific article, except in a report under the provisions of
this section or except in so far as he ls directed by the commission
or by a court of the United Btates or a judge thereof or by a com-
mittes of the Senate or the House of Representatives, and any person
who knowingly solleits or receives any such information or data from
any such commissioner, officer, employee, agent, or adviser, ghall, upon
conviction thereof, be punished by a fine of not more than 81.600 or
lmprlsonmeng for not more than two years or by both such fine and

risonment.

i f) The commission is anthorized to establish and maintain an office
in the principal customs P""’ of entry of the United States, or else-
where, for the purpose of direeting or carrying on nn{vn investigation,
receiving and compiling statistics, selecting, describing, and filing
samples of articles, and performing any of the dutles or exerclsing any
of tge wers imposed upon it by law.

Z) copy of each rv!)ort to Congress, under the provisions of sub-
ﬁlv‘lsion ¢) of this section, shall be forwarded to the President, and
the President is aothorized to require such additional reports and
facts as he (deems necessary.

(h) The first sentence of section 701 of the revenne act of 1916 is
amended to read as follows :

“ Sge, TO1l. That each member shall receive a salary at the rate of
$10,000 per annum.”

Mr. FRELINGHUYSEN. I ask that the amendment be
printed immediately for the information of the Senate,
The PRESIDENT pro tempore. It will be so ordered.

Mr. STERLING. Mr. President, on yesterday I presented
an amendment as a substitute for subdivisions (a) aund (b)
of section 815. I mm not offering it mow at all; it probably
would be improper for me to do so; but I think it would he
proper to ask that it be read at the desk at this time. I un-
derstand that there is no objection on the part of the chair-
man of the committee, and I ask that it be read.

Mr. POMERENE. Mr. President, 1 am not sure that I
understood the Senator. Does he mean that he has offered it
as a substitute?

Mr. STERLING. I am not offering it at the present time,
gut I think it would be proper to have it read at the present

me.

Mr. POMERENE.
for— -

Mr, STERLING.
of section 315,

Mr. POMERENE. I know, but of the amendment as origi-
nally offered by the Finance Committee or the one offered this
morning?

Mr., STERLING. It was drawn to be offered as a sabsti-
tute for the original offering of the committee.

The PRESIDENT pro tempore. If there be no objection,
the Secretary will read the proposed amendment.

The Reaping CrLErk. Beginning on page 272, line 38, it is
proposed to strike out down to and including line 19, on page
274, being all of subdivisions (a) and (b) of section 315, and
to insert in lieu thereof the following:

Sec. 315. (a) In fixing the rates of duty provided for in this act
it is hereby declared to be the purpose of Congress to equalize the
differences in condltions of competition in trade in the markets of the
United States in articles wholly or in part the growth or product of
the United States and in like or similar articles which are wholly or
in part the growth or product of competing foreign countries, For
the {mrpoee of assuring such equalization the President iz aunthorized
to at any time est in writing an investigation by the Tariff Com-
mission of the differences in conditions of competition of any such
article or articles. It shall be the duty of the Tarif Commission,
upon such request, to investigate said diflerences in conditions of eom-
petition, taking inte account differences in converslon costs and costs
of production in the United States and in such competing forelgn
countries and also the costs of importation of any such article or
articles, and upon conclusion of such investigation to make report of
its findings of facts to the President, including a finding as to what
duty or duties in the opinion of the e issi are ry to
equalize differences in conditlons of competition in trade in the mar-
kets of the United States.

If it be found on such investigation that any duty fixed in this act
does not eqxl,t:el;n the said differences in conditions of competition in
trade, the ident shall then, upcn and according to the findings
reported by sald commission, have aunthority to determine and pro-
elaim the changes in classification or forms of duty or the increase or
decrease in agg rate of duty provided in thls act which is shown by
any ascertained differences in conditions of mmfetitlon in trade to be
necessary In order to equalize sald conditions in the markets of the
United States. That 80 days after the date of such proclamation or
%mlamations guch changes in classificatlon or in forms of duty shall

ke effect and such increased or dec duties shall be levied,
collected, and paid on such merchandise when imported directly or
otherwize from the country of orlqin into the United States: Pro-
vided, That until forther provided by law the total Increase or de-
crease of such rates of duty shall not exceed
gpecified in this act or in any amendatory act.

(b) If any investigation and report by the Tariff Commission made
on the request of the President shall disclose the fact that an industry
in the United States Ir being or is likely to be mteﬂall’y injured by

But is it to be, when offered, a substitute

A substitute for subdivisions (a) and (b)

50 per cent of the rates

reason of the Importation into the United States of foreign merchan-
dise, and if it shall be further shown by such investigation and
report that the value of sald forelgn merchandise as determined under
provisions of ?nramphs (1), (2), or (3) of subdivision (a) of sec-
tion 402 of this act is not a certain basis for the assessment of par-
ticular duties, the President shall by proclamation make such find-
ings public, together with a descriptfon of the class or kind of mer-
ch.nuaplse to which they apply and in such detail as he may deem nee-
essary for the guidanee of appraising officers; that in such cases and
upon the v{)melnmntlon by the President becoming effective as herein-
after provided the ad valorem duty or duty based In whole or in part
upon the value of the lmported article in the coumrl\' of exportation
shall thereafter be based upon the Ameriean selling price, as defined in
subdivision (f) of section 402 of thls act. of any similar competitive
article manufactured or Emdum] in the United States and embraced
within the class or kind of imported merchandise upon which the
President has made public such a.finding end proclamation.

That the ad valorem rate or rates of duty based upon such Ameri-
can selling priece shall be the rate found upon said investigation by
the Tari Clommisaion to be necessary to equalize the said differences
in conditions of competition of trade in the markeis of the United
States, but no such rate shall be decreased or increased more than
50 per cent of the rates specified in Title 1 of this act upon such
merchandise. Buch rate or rates of duty shall become effective 30
days after the date of the said proclamation of the President, where-
upon the duty so estimated and provided shall be levied, collected, and

i1 upon such merchandise in the manner herein provided when im-
orted directly or otherwise from the country of origin into the United
tates.

Mr. McCUMBER. Mr, President, I desive to say, first, that
there has been very little change made in section 315. It is
shortened by the proposed amendment; it is more logleal, I
think, in its construction. It makes clear that which was not
clear In the original amendment—that the President shall not
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use the American-valuation basis for levying a duty until he
Lias ascertained tha. the duoties which he might levy by an in-
crease of H0 per cent upon the foreign valuation will not effec-
tuate the purposes of the section, and he is to go to the Ameri-
can-valuation basis only when he has ascertained the impossi-
bility of effectuating the purpose by imposing the rate upon
the foreign-valuation basis, and has proclaimed that fact. and
has, in addition, prociaimed the rate necessary to effectuate
that purpose upon the American sgelling price basis.

Subdivision (e¢) specifically provides that the President shall
not make any change which will raise the duty where the law
itself has fixed & maximum rate of duty. That change is in
addition to the modification of the amendment as originally
proposed,

AMr. UNDERWOOD. Will the Senator allow me to ask him
what he means by fixing a maximum rate of duty? Does he
mean that if the duty is specific the President can not change it?

Mr, MecOUMBER., No; I mean that where the law provides,
as In the case of gloves, for instance, that no rate shall be
higher than 75 per cent. In the other case it is not a maximum
rite.

Mr. UNDERWOOD. Where Congress fixes a specific rate, of
conrse, it has fixed by that the maximum and the minimum, I
merely wanted the Senator to make the point clear.

Mr, McCUMBER. The point is clearly expressed that it is
only in those cases where the law has declared that the rate
shall not exceed a specified ad valorem rate. The P'resident is
not authorized to make any change where the law so declares.

Mr, SIMMONS. Mr, President, in the bill a maximum ad
valorem rate is fixed, bazed upon the foreign valuation. The
Senator means that if the President shall substitute, in the
case of any particnlar article, the American valuation for the
foreign valuation, then the maximum rate fixed in the bill upon
the foreign valuation shall apply to the American valuation as
fixed by the President? .

Mr. McOUMBER. I do not think I quite understand the
question of the Senator.

AMr. SIMMONS, In the bill maximum rates are fixed upon
the foreign valuation, Now it is proposed to authorize the
President, under certain conditions, with respect to certain
articles, to substitute the American valuation. If he substl-
tutes the American valuation in the case of an article on which
we have fixed a maximum rate, will that maximum rate mean
the maximum rate as applied to the American valuation, or as
applied to the foreign valuation?

Mr, McCUMBER. It will leave it as applied to the forelgn-
valuation basis. Under the amendment as drawn the President
has no authority to increase by any process a duty beyvond that
which the law itself declares to be the maximum, no matter
whether he should take the foreign valuation or should accept
the American valuation. If it would raise that duty so that it
would be more than what was fixed by the law upon the foreign
valuation, he would be prohibited from exercising his judgment
on it

There is another change, We have provided by this amend-
ment that the Presgident shall take into consideration a large
nmuber of conditions which we specify in fixing the rate, such
as the difference in the costs of production, the difference in
wages, and the difference in the wholesale selling prices; but
we have provided against what we regarded as a possible dan-
ger, and that is the danger of the American or any selling price
of an article being based upon huge profits. Therefore, so far
@s the question of the selling price is considered as affecting
the differences in conditions of competition, the IPresident is
limited to an allowance of only reasonable profits in determin-
ing what the rate should be.

Again, Mr. President, we have inserted in the amendments
which we have offered the provisions contained in the amend-
ment offered by the Senator from South Dakota [Mr. STERLING],
and also the provisions contained in the amendment offered by
the Senator from New Jersey [Mr. FremingHUYSEN]. I think
we have inserted practically all of them but subdivision 8 of
subdivision (¢) of the amendment offered by the Senator from
New Jersey.

The amendment of the Senator from New Jersey [Mr. Fre-
LINGHUYSEN] practically states that the Tariff Commission shall
fix the equalizing rates—that is, if they recommend to the
President what rates or what changes in classifications or
forins are necessary, they thereby directly advise the President,
of course, that he shonld follow their ndvice. The committee
thought it hardly proper to place in the hands of a commission
composed of three possibly ardent free fraders, and three pos-
gibly ardent high protectionists, the duty of ascertaining and
fixing those rates. We say to that commission, “Ascertain all
of the factz essential to advise the President,” but we do not

say to that commission, * You shall also advise how he shall
make these rates to comply with the provision of the law.”

I am very doubtful if the six of them could agree upon the
proper rate. The free trader would regard a very low rate as
the proper rate. A high protectionist, I think, wonld possibly
look at it from an entirely different standpoint, and would ad-
vocate a different rate; but when we ask them fo get the facts,
we do not care whether they are bipartisan or nonpartisan,
they can possibly agree upon certain facts, which we ask them
to ascertain.

Mr. UNDERWOOD. Will the Senator, for information, al-
low me to ask him another question?

Mr. McOUMBER. Certainly.

Mr. UNDERWOOD. I understand, then, the proposed
amendment does not require or expect the commission to re-
port to the President anything but facts, and does not expect
them to report to the President the conclusions based on the
facts they ascertain?

Myr. McOUMBER. That is correct.

Mr. UNDERWOOD. Does the Senator, then, think that if
this should become a law the President of the United States
would have either the time or the opportunity to take the facts
presented to him and work out a coneclusion from those facts,
in the many intricate cases which arise in the consideration of
a tariff? ‘

Mr. McCUMBER. I do.

Mr. UNDERWOOD. I do unot think the President of the
United States would have a chance to do much else, then,

Mr. McCUMBER. I do not want the President to be gov-
erned entirely by even the facts which the Tariff Commission
may find. We have our Department of Commerce at worle
gathering statistics and data. We also have our State Depart-
ment at work gathering statistics and data, and I want the
President to have authority to deal with all of them,

Mr. UNDERWOOD. If the Senator will allow me, of course
I am very much opposed to the proposal of the Senator. I
think this power should continue to be vested in Congress,
But if you are going to take away this power from the repre-
sentatives of the people and put it in the Executive, I have
no objection to putting the responsibility on the President, the
highest officer in the executive branch of the Government ; but
I do say that if you are going to do that, it seems to me reason-
able that the men who ascertain the facts should also report
their conclusions, not that the President should be bound by
their conclusions but that he should have the benefit of their
conclusions after they have investigated the facts. I see no
reason against that——

Mr., McCUMBER. Mr. President, I have but one hLour to
present my views.

Mr. UNDERWOOD. Let me finish this and I will not inter-
rupt the Senator further. I see no reason against that, unless
vou expect this commission to report the facts officially and
their conclusions unofficially, and not let the country and the
Congress have the benefit of their reasoning in considering the
matter.

Mr. McCUMBER. Mr. President, if the Senator will read
over carefully the directions given to the Tariff Commission, I
think he will find that they are to present to the President all
facts necessary for almost immediate conclusion as to the rate-
of duty. I do not want to convert the Tar'ff Commission into
an organ to make tariffs for the United States. I do not want
even to introduce that idea. I agree with the Senator entirely
that the policy of levying tariffs and the rates on each par-
ticular matter is a policy that should always be left to the
good judgment of Congress, and we can lay down no general
rule under which it wounld be safe to place the tariff vate-making
power in a commission. But the exigencies of the chaotic con-
dition that now confronts us in the commercial world are the
only justification for the added power that is to be given the
President, and I want it taken away Jjust as soon as those
exigencies no longer exist,

Mr. SIMMONS, Mr, President, will the Senator allow me
to ask him just one brief guestion?

Mr, McCUMBER. Very well,

Mr. SIMMONS. I ask the Senator if under the amendment
in any case the President can raise the rate without first hav-
ing an investigation made by the Tariff Commission and a
report?

Mr. McCUMBER. He must have an investigation made be-
fore he can raise the rate and a full hearing must be given.
The source of his information for the most part must neces-
sarily be the Tariff Commission, but he may have information
from the other departments, which would also guide him.

Mr, SIMMONS., But he can not act without a report from
the Tariff Commission?¥
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Mr. McCUMBER. He can not act without a report and with-
out a fuH learing and a declaration of what he finds.

Mr. WALSH of Montana. May I remark that there does not
seem to be anything in the amendment which requires him |
even to consult the Tariff Commission?

Mr. McCUMBER. We provide that for the purpose of assist-
ing the President to fix the vates of duty the Tariff Commission
shall furnish certain information and investigate certain things.
That is for the purpose .of his using that information, of course.
None of us want fo say that he shall close his eyes to any other
information or, if he has from the Faderal Trade Commission
information which the Tariff Commission does not have and
which the Federal Trade Commission have obtained throngh in-
vestigation, that he must wait until the Tariff Commission have
duplicated their efforts.

Mr. SIMMONS. I fully understood that the President might
act on ouiside information that he saw fit to obtain from any
sources, but the question I had in mind was whether the Sen-
ator thought his amendment sufficiently mandatory upon the
President to take from him fthe right to increase the rate
without an investigation and report by the Tariff Commission.
It did not seem fo me that the amendment was quite strong
enough for that purpose, that it was merely directory to the
President but not mandatory at all :

Mr. McCUMBER. He has to have an investigation made.
Under existing law the Tariff Commission is directed ‘to fuor-
nish him information upon his request. 1 do mot kmow how
we could make it very much stronger unless we would say
that he must wait for the Tariff Commission 'to act upon some-
thing which he may already have obtained from other depart-
ments of the Government.

Mr. POMERENE. Mr. President, will the Senator permit
me to ask him a question?

Mr. McCECMBER. Certainly.

Mr. POMERENE. 1T would like the Senator to define a little
more clearly, if he can, what is meant by the phrase * deter-
mine and preclaim the changes in classifications.” I want to
explain briefly, so that the Senator may answer me more di-
rectly. We o mot have a duty on shoes; but suppose we had a
duty on shoes and another duty on a certain completed manu-
factured article of leather, which would be an entirely different

tion. Does the Senator understand by that expression
that the President could, in his wisdom, take shoes out of a
paragraph which related exclusively to shoes and turn it over
to another paragvaph which related to other leather 'goods,
thereby advancing the rate on shoes, and then change that rate
50 per cent upward or 50 per cent downward?

Mr. McCOMBER. No. I simply unferstand by change in
classification that in the case of a paragraph containing many
anticles that [t might become necessary ‘to provide different
specific or ad valorem or eompound duties upon the different
grticles in 'the paragraph, in -order to provide rates that will
equalize competitive conditions. It will be noticed that it is
provided that nothing in this section shall be construed to
authorize a transfer from the dutiable list to the free lst or
from the free list to the dutiable Hst. I did not think that
was mecessary, ‘but we wanted to make it -eertain that no
clgim could be made that he could or should so transfer an
article.

Mr. POMERENE. 1 had that modification in mind, #f ‘the
Senator will permit me to say so, but, nevertheless, under this
provision if there was a ‘duty of 50 per cent in one paragraph
and 75 per cent in another paragraph, he could change it from
the 50 per cent class to ‘the 75 per cent class and also change
it from specific 'to ad valorem or from ad valorem te specific,
and t_::en either add to or take from it 50 per cent. 71s not that
i

gl]{;. McCUMBER. The adding to or taking from must not be
more than 50 per cent upon the rate that is fixed by law if he
increases it mor less than B0 per eent if 'he lewers it. If he
changes it and puts it into another class which would give it
a higher duty he certainly then could mot increase that higher
duty another 50 per cent. That would be violative of the law.

Mr. POMERENE. That is one of the things #bout which T
have not been guite clear, because if it were a 50 per cent rate
and was changed to another paragraph which had a 75 per cent
rate, as I construe it, he eould then change that rate and add
50 per cent to the 75 per cent.

Mr. McCUMBER. No: I <o mot think so. The only way he
could accomplish that would be by ‘going to the American walua-
tion basis if he found the other valuation was insufficient.

Now, Ar. President, I want to give a Jittle time to the con-
glderation of the propesition that the section as a whole is .an
vmeonstitutionul delegation of legislative power. Section 815a

| United States and to put into foree and effect the

reads;

Sec. 315a. That in order to regulate the foreign commerce of the
policy of the Con-
gress 'by this act intended, whenever the President, upon investigation
of «differcnces in conditions of competition in the principal markets
of the United States of articles wholly or in part the growth or product
of the United States and of like ‘or similar articles wholly or in part
the th or produet of competing forelgn countries, shall find it
L shown that the duties fixed in this act do not equalize the said
differences in conditions of comc{)etiuon he shall, by such investigation,
ascertain sajd dlfferences and determine and proclalm the changes in
cln ations or forms of duty or Increases or decreases in any rate of
duty provided in this act shown by sald ascertained differences in con-
ditions of comgeuti.on necessary to equalize the same In such markets
of the United States,

The bill then provides that 30 days after the date of the
proclamation of such changes in the classification of forms of
duty such increased or decreased duty shill be levied, collected,
and paid on such merchandise so imported. By the same section
it is then provided that the rates of duty shall not be increased
or .(ecreased more than 50 per cent of the rates specified in the
bill.

Mr. POMERENE. Mr. President——

The PRESIDING OFFICER (Mr. OvermAN in the chair).
Does the Senator from North Dakota yield to the Senator from
‘Ohio? ;

Mr. McCUMBER. T yield.

Mr. POMERENE. 1 think the Senator perhaps misstated or
misgread the word. As he guoted the section, he said within 30
«lays after the date, and so forth. .

Mr. McCUMBER. We have changed that to 80 days.

Now, sobdivision (b) of said section, after reciting the same

as subdivision (a), provides that when the President shall find
it shown by the investigation—
‘that the duties prescribeq in this act do not -equallze said dlfferences,
and shall Turther find it th shown that the sdid differences can not
‘be egqualized by ng under ‘the provigions of snbdivislon (a) of
this section, he ghall make such fin publie, together with a deserip-
‘tion of the.class or kind of mer te which they np‘pl&, in such
detafl as may be necessary for the guidance of appraising officers. TIn
such casea and upon the proclamation by the P ent becoming effect-
ive ‘the ad walorem duty or duty bued in svhole twor in part n the
‘value of the imported article in the country of rtation shall there-
after be based upon the American selling price, as defined i subdivision
(f) of section 402 of this act—

And so forth.

Subdivision (e¢) provides:

{c) That In ascertaining the differences In conditions of ccnn?etiﬂon,
mder the - slons of ‘subdivisions (a) and (b) -of this section, the
President, in so far as he finds it gra:ﬁ.mhle. 1 take into considera-
‘tion (1) the differences in condltions -lwducﬁon, Including wases,
costs of materlal, and other ‘items in of ‘production of such or
similar merchandise in the Umnited ‘States and in ‘competi; forei
countries ; (2) the:differences in the wholesnle.oe]].l.lf rices of domestic
and for ndise in the principal markets o e United States,
but in econside prices as factors In ascertaining differences condi-
tions ‘eompeti only le profits - allowed ; and (3)
any other advantages or disa in com

It then provides that oppertunity for hearing 'shall he given.

It will be observed, Mr. President, fhat the provisions of see-
tion 315 (a) and subdivisions (b) -and (e¢) rest not alone upon
the power of Congress to impose duties, but also npon the power
of Congress to regulate commerce. The whole grant of ‘the
pertinent jpowers reposed by the Federal Constitution in Con-
gress reads as follows, as found in article 1, section 8:

The Comgress shall have power to lay mnd ‘eollect tmxes,

* * * o regulate conmmerce with fom)g’h nations. W

And in subdivision 18:

To ke all |1 ‘which shall be and £
into sxecution the foregoing powers. T o Droper for carrying

I especially call attention to the fact that the Constitution
not only grants the power to Congress to .do these things but to
make all.other laws necessary.or proper to make them effective,

Returning now to section 815, subdivision (a), of the bill, it
will be noted, first, that the proposed law Tests upon the anthor-
ity to regulate cemmerce as ‘well as on the muthority to collect
duties; second, that the President is directed to investigate con-
ditions of competition between domestic and foreign mer-
chandise in the principal markets of the United States, and in
such investigation he must find that the duties fixed in the act
do not equalize the differences in conditions of compefition;
third, be must ascertain what those differences are; and, fourth,
he must then proclaim the changes either in classification or
form of <uties or the increase or decrease in any rate of -duty
necessary. to -equalize the conditions of competition in the prin-
cipal markets of the United Stuates.

Mr. President, are the powers granted the President as herein
stated in wiolation of the Federal Constitution? It is charged
that ithis power is wiolative of the Censtitution, upon the ground
that it is a «lelegation of legislative power to the President.

In order to narvow this proposition down to only ‘those gues-
tions a8 to which there may be a clear difference aof opinion,
we mny, by a process of elimination, bring into relief the real
«debatable questions. We all agree, Mr, P'resident. to the rule
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so tersely stated in mauy legal opinious on that subject thaf
“avhile the leglslature can not delegate its power to make a
Inw It esn mnke a luw to delegnte a power to determine some
fact o state of things upen which the law makes or intends
to minke its own act depend.”

No one at this time, Mr. President. will deny that Congress
iy delegate to the President the mere administrative duty of
ascertaining the difference between the cost of producing an
urticle ju a foreign country and the cost of producing a com-
parolda prricle in this country, and after ascertaining that
difference to apply a rate of duty upon the forelgn article that
will equal the difference. I think we all agree to that.

Al POMERENE, My, President

The PRESIDING OFFICER. Does the Senator from North
Dukota yield to the Senator frowm Oldo?

Mr, MeCUMEBER, 1 yield.

Mr. POMERENE. Right in conuoction with the polot thnt
the Senutor from North Dukota is now making, I wish o put
A guestion to him.  As 1 understand hin, nnder the decision
wf the Supremne Court invelving shinitat provisions ef” the Me-
Kinley law It was said, in substance, that when the President
fonnd @ certain state of facts then a ceftain specide rate of duty
shonld obtain?

Me, ACT'MBEIL. Yes,

Mpe, POMERENE, Does the Senator from North Dmkota dis-
tinznish between socli o case wid o case where the President s
given the aunthority elther to increase or decrease the rate fo
any point within the 50 per cent limit?

Mr, MeCUMBER, My, Presidont, 1 will answel® thal question,
W may authorize the President to ascertain the Jdifference in
the cost of production of an article at bome ad abroad: we
may sy that if be finds that the difference in the cost of tle
production of an article at hote and abroad equals 50 per ceni
of the foreign valuation he shall apply that 50 per cent as the
basis of a duty. He may do that, if we say that that js the
rule, just as well ns If we said that he might 6x certain dnties,
That Is all. He may find that it costs $1 to produce nn article
in Great Britain and that it costs to procduce it in the
Uuitell Suites, and we declare the policy o be that the Presi-
dent shall fix a duty that will equidize those two costs of pro-
diction. I am not saying thar is what we proposed to do in
this Instance, for we do not; but 1 am citing thatr as one ot
the things as to which T think we ull agree, under all of the
authorities, might be done without questioning the constitu-
tional authority;

Mr. JONES of New Mexico., M, Presiident——

Mr, McCUMBER. T really wished to give an lhiour to this
subject, and I think I have not over 15 mivates remaining.

Mr. JONES of New Mexico. I mn sure we will all consent
thint the time of the Senator from North Dakota may be ex-
tetnlial, for T believe that it will be necessary. 1 should like
to wef the view of the Seuutor upon one phase of his proposi-
tivn o which he sunggests we will ull agree, and that is that we
could anthorize the President of the United States to ascertain
the difference in the cost of production at home amd abroad
gl =pecify 4 rite of doty which will equalize thur difference,
That on ts fuee looks like a very simple proposition, amd if
there were only one concern in the United States producing a
given article and if there were only one convern abroad pro-
dueing the given article, pos<ibly it would be a simple process;
but «Jdoes not the Senntor recoguize that there is a vast differ-
e between that sbiople statement and the conditions which
aortadly existy  We have in this country, for instance, x nnmber
of (oncerns produciug steel products——

Mr. McCUMBER. T think I can understand what the Nena-
tor Ix driving o, and I can answer the gquestion very quickly.,

Mr, JONES of New Mexico. There are a number of con-
cerns producing various other commomdities in this country nnd
iy concerns producing similar commodities abroad and tieir
costs vary i grent degree,

Mr. MeCUMBER. 1 will answer the guestion, My Presi-
dent. there are a great wuny foreign producers of wauy articies
that are imported into the United Swates,  Articles aie produced
in France: similar articles nre produced in Great Britain: they
are produced in the different cities In the same country, and
they are sold at varying prices; yet the appraiser must find the
selling price in wholesale quantities in the particular market
of exportation, We are granting no wider power than that
when we provide that the President shall find the difference
between the costs of production. He will have to take the geu-
eral cost, jnst the same as the approiser has to arrive at a
general =elling price in the place of production, xmd he may
take one clty instewd of another, and there Is no appeal (rom
the decision. The power is grauted in a thousamd nlii’t‘vrentl
WiYs.

Mr. SIMMONS, Mr. President, may I ask the Senator just
one question?

The PRICSIDING OFFICER. Does the Senator from North
Dakota yield to the Senator from North Carolina?

My, McCUMBER, Yes.

Mr, SIMMONS, Suppose the President finds that the whole-
sale selling price of an article Imported from France is one
thing and of an article imported from Italy is another thing,
and of an wrticle imported from Great Britain is auother thing,
will e make his tinding so as to apply only to the article from
Gireat Britain or only to the article from Franuce, or will Le
wnke it apply to importations from all three of those countries,
notwithstanding the difference In the selling price?

Mr. MeCUMBER. It so huppens that when we attempt to
sipnalize conditions in trude we equalize thewm on the cou-
petitive article.  Arricles that are cowmpetitive in one couutry
way not be competitive in another ; articles from one country muy
ho dreiven out of the market eptively. The President can find the
souree from which the dangerous competition arises, anid he
mnst guard against that purticular source, even though it wmuy
exclinde the hupertations from another eountey, it it is the
source that threatens to destroy or Injure the competition in
the markets of the United States. That is the ease with all our
tarifts. The pending bill as it is written excludes many articles
from Great Brituin that may be fmported from Frauce and
from Germniy.

Mr, SIMMONS. So that, as T understand—and 1 shply
wanted to understund the Senator's position—if the President
finds that the competition - whieh is dismdvantageous to the
United States comes from Italy, he wonld base his fiual con-
clusion amd action apon the difference in the cost bhetween Ttily
nadd this countrey,

A, McCUMBER.  Certainly,

Mr. SIMMONS, Although his action might not be justified
i it were based upon the cost fn Great Britain.

Mr. McCUMBER. Yes; the Senator is corrvect.

Mr. Presfdent. I think it ean not he denled that the Presi-
dent can fix a rate of duty that will mwensure the dillerence in
the cost of produetion nfter he hns found it. That is n simple
proposition.  Likewise, 1 think that the President may be di-
rected 1o ascertain the wholesale market price of a comparable
article in this amnd o forelgn country and apply a rate of duty
which will equalize the difference in the two, if we declare that
that is our poliey, that we want to equalize the selling price of
the competitive articles in this country; in other words, it is
ot necessary that Cougress should preseribe Just what the
riire should be, but it may leave the fixing of that rate to the
President in accordance with the rules provided in the law it-
self,

Bur, Mr. President, the mere differeuce between the cost of
production in two countries or the mere difference between the
selling prices of two articles In the respective countries may
not be regarded by Congress to be n suflicient protective duty,
undd so Congress may diréect the President to ascertain the cost
of trunsporting the article from the foreign country fo the
principal market in this counntry aud also ascertain the cost
of transporting i comparable article from the feld of produc-
tion in rhis country to the feld of consumption in (his country.
We do not give bim that power in this bill, but 1 say we could
zive him thiat power, and he could take that as u basls in addl-
tion to the other bases in determining what should be a rite
of duty that would equalize the two.

AMe. JONES of New Mexico. My, President

The PRESIDING OFFICER. Doeés the Senator from Nortlh
Dakota yield to the Senitor from New Mexico?

Mr. Mco('UMBER. I do.

Mr, JONES of New Mexico, 1 shonld like to make an in-
quiry regarding that mafter. May I inquire to what point in
the United Stares transportation cost would be accepted as the
actual cost for the purpose of fixing the duty?

Mr, MeCUMBER, Mpre. President, it will be observed that in
the authority to take into consideration matters which shall
guide the President’s judgment we have left ouf of that con-
sideration eutirely the question of trunsportation. Of course,
the guestion of transportation necessarily dees figure in the
guestion of competition; but no one wished to give the I'resi-
dent the power to tuke every unimportnnt article that Is pro-
tuced i secrion of the conntry so far distant that the freight
itself would he many tiwes what the article would be worth
in the tield of consmuption under the ordinary tarilt duoties,

Mr. JONES of New Mexico. Mr. President, if T may he
permitted, in order to give point to my inquiry——

The PRESIDING OFFICER. Does the Senutor further
vield?

Mr. MeCUMEBER, I yield for s question.
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Mr. JONES of New Mexico. I have in mind the fact that
the cost of transportation of chinaware from Japan to the
Tuited States is about two or three times as much as it is from
Europe to the United States, and there would be the guestion
of the difference In cost of transportation from the different
countries of the world. Who would make the choice and say
what shounld be the one transportation charge which ghould be
used In fixing the rate?

Mr, McCUMBER, The real thing that the Presldent is o
determine fs the conditions of competition In onr own markets,
The article i Lhrought here. It is sold bere. The comparable
Amerifcan article is produced here. It is sold hLere, Reduced
down fo the fiual result, the real question is the question of
the wholesale quantlties In the markets of the United States;
but all of these things nay be investigated and considered,

So, Mr. President, an export duty levied against or a subsldy
given to any article of any conniry of export may, with egual
propriety, be submitted to thie I'resident for investigation, with
directions to make due allowance for it In arriving at an equaliz-
ing duty. So of the difference in exchange and so of any other
advantage or disadvaniage. In every one of these cases the
Senator, fromm Montana and every other Senator must concede
thzt the power to Hnid the facts and apply the rate pecessary
fo equulize the conditious of competition In the United States
market may be delegated to the Presldent for the purpose of
equalizing conditiong of competitlon in the home market. In
this case Congress makes the law amd preseribes the condi-
tions under which it is to be made applieable. The Presldent
performs only the administrative duty of ascertaining the facts
and applying the law to those facts to bring about the result
rought under the law. To be sure, the supposed cases are all
gimple and generally easy of ascertainment; but once admit
the principle, and the complexity of or difficulty in the ascer-
tuimnent of the governing fucts can not overturn or destroy
the rle.

So far I have cited no adjudientions to prove tliese premises,
nut becanse of n lnck of them but becanse they are so numerous
that the principle enunciated hos become a fondamental and
nonussuiluble rile, 1 sghall, however, present the leading cases
in n more genernl and comprehensive brief which I shall ask
larer may be printed in the MEconD.

The PRESIDING OFFICER, Without objection, leave is
granted.

Mr. McCUMBER. Now let us analyze section 315 in the light
of the rule. Does that section in a =ingle respect transgress or
overleap the hounds of this simple rule?

In these supposed enses, Mr. President, the gnide or standard
to which we direct our Investigation and for which we apply
our ascertained necessary rate is equality of competition. We
apply whatever rate is necessary to equallze the differences
which the investigation discloges. The methods hy which we
geek to equalize these conditlons may be more eirenitous and the
means of equalizing the advantages and the disadvantages in
competition may be less direct and simple, but they reach to
the sanme unltimate purpose—equality in competition.

Note lirst, Mr. President, that this sectlon starts ont with a
declaration of congressional purpose. If declares—

That in order to regulate the forelgn commerce of the United States
and to ?nt into force and effect the policy of the Congress by this act
intended

And so forth.
policy “by this act intended "7
gpecified in the title Itself:

To provide revenue, to regulate commerce with foreign countries, to
encournge the industries of the Unlted Biates—

Those arve the three priucipal purposes.

To encourage the industries of the United States, to what
extent is the poliey of protection fo be carried? That question
i unswered in this very sectlon 315, The whole section might
be smumed up o the single phrase “ equal opportunity of com-
petition in the American markete” That is the policy; that is
ity Hmit; that Is just what the President Is directed to bring
about by the applleation of the necessary rate to equalize com-
petitive conditions.

What must the President do under this sectlon? He must
firat investigate the difference in condltions of competition in
our ewn principal markets between a foreign article and a com-
parable domestic article, What next? He muost then find
whether the duties tixed In the act iself do or do not equalize
gaid differences in conditions of competition. What next? If
he finds soch duties do not egualize said Jdifferences, he must
then ascertain just what duties will equalize them. What mext?
He must then elther change the claseification or the form of
dnty or he must gither fucrease or decrease the rate provided
in this UL He may do eng or he way do all three of these

Now, what are the purposes and what is the
Why, Mr. President, they are

things nec¢essary to bring about the result sought by Congress,
namely; equality in competition.

1t may be here stuted in pa=sing that while the President is
authorized to change the elassification in form, or the riate, the
change, after all, is to effect a decrease or an inerense in the
duty, He may put.an article into one cluss which, by virtue of
that classification, would impose a higher rate of duty upon it,
or in ancother class which would impose a lower rate of duty.
He could change a specific to an ad valorem, or an ad valorem to
a specific; but in elther instance all he dees in the final result
is to raise or lower the duty to be pald. -

We seek lhere to establish a relation of equality in conditions
of competition in our markets. That is the reul objective, and it
must not be subordinated to the means, the mere evidential
facts by which it is to be established.

Two men may work out a mathematieal preblem, each in a
different way, and arrive at the same accurate solutlon. So
Congress may direct the President to bring about an acecurate
result by the application of ome or two or three designated
metheds, or by a combination of any of them thut will bring
about the resulf.

The objection that there is a diseretion vested in the Presi-
dent as to which one of these rules he will apply is not, to my
mind, a valid objection. The real thing is the result to be at-
tained. If we wish to arrive at the result number 9, it makes
no difference whether we use the formula 3X2+43 or use the
formula 4+45. In either instance we arrvive at 8, the result we
want, The law directs the President to act, and the law may
direct him to act only in one way or direct him to act In one of
two or three different ways, whichever seems best to effectuate
the punrpose,

In most of these caseg there must mecessarily be left to the
officer a degree of discretion. In every ease where power Is dele-
gated discretion is given. We have Ilnnmmnerable cases where
far greater discretionary powers were granted to an adminis-
trative officer in the determination of what things were neces-
gary to meet the law's requirements than s given in this
section.

Let me read a single provision of section 18 of the rivers and
harbors act of 1808, providing for the removal or alteration of
bridges which are unreasonable obstructions to navigation. T
want Senators’ attention to this, If they think we are delegating
diseretionary power greater than we ever heretofore delegaled.

It reads as follows:

That whenever the SBecretary of War slinll have reaxon to belicve
that any railroad or other bridge now eonstructed & & over any
of the navigable waterways of the United States Is an wwreasonabile
obstruction to the free navigation of ewch waters on account of |nsuf-
ficient height, width of n, or otherwise, or where there s difficolty
in passing a draw opening or draw span of snch bridge by crafis,
steamboats, or other water craft, it shall be the duty of said Secruiary
¢ ® *» (g give notice to the persons or corporations owuning or con-
such bridge &0 to alter the same as to render navigation
or under it reasonably free, easy, and unobstructive, and in
the changes that ave required to be
casé a readonuble time in which to

trollin
thrnuxi
giving such notice he shall speel
made, and sghall prescribe in encl
make them.

Just notice that it is left solely to the Seeretary to deteriine,
first, what is an unreasonable obstruction. Notice, further, that
it is left to the Secretary's judgment as to what ualterations
shall be made; and, third, thaf it is left fo his judzinent to de-
termine what 1s a reasonable thme in which to make the altera-
tions. I can not see that we, by the provision in section 315,
give a discretionary power comparable to what we delegated
to the Secretary of War in this provision relating to obstrue-
tions of navigable streams, -

In the case of the Union Bridge Co. v. United States (204
U, 8. 864) the court sustained the constitutiouality of this sec-
tion, whicl was challenged on the ground that it was a delega-
tion of legislative power, and the court said:

It would seem too clear to admit of serious doubt that the statute
under which the Secretary of Wir proceeded I in entire hovmony with
the principles anncunced in former cases. In no substantiol and just
sensa (dnes it confer upon that officer, as the head of ao executive depurt-
ment, powers strictly legislative or judicial in ibeir uature or which
must be exclusively exercised by Congress or thie courts

Alr, President, in the case of the Mutual Film Corporation
against the Industrial Commission of Uhle we find a case where
there was granted to that commission a power enormonsly be-
yond the powers given in this case, from the stindpuint of the
delegation of anthority, and I desire for a moment to consider it.

Appellant sought an injunction to restrain the enforcement of
an act of the General Assemibly of Ohio pussed April 16, 1613
(108 Ohio Laws, 399), creating under the anthority and super-
intendenre of the Imdustrial Commission of Olio a board of
censors of motion-picture films, It was contended (1) that the .
stutute in controversy hmposed an nnlawful burden on interstate
commerce; (2) that it violated the freedom of speech and pub-
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lieation: guaranteed by seetion 11, Article I, of the constitution
of Ohio; and (3) it attempted to delegate legislative power to
censors: and to other boards to determine whether the statute
pffended in the particulars designated. Concretely the last ob-
Jection and answer was stated by the court, and I will consider
only the last proposition. This is what the court said.

Mr, SIMMONS. What court is the Senator about to quote?

My, McCUMBER. This is the Supreme Court of the United
States. The court said:

The objection to the statutoe is that it furnishes no standard of what
is educational, moral; amusing, or harmless, and hence leaves decision
to arbitrary }udgmcut, whim, and caprice; or, aside from those ex-
tremes, leaving it to the different views which might be entertained of
the effect of the' pictures, tting the * personal equation” to
enter, resulting “1in unjust diserimination sin st some propagandist
film,” v:lhllﬁs others. might be approved without question. But the
:E?:r#;.e lli:e other genersal terma;n?et preecision from: the sense and co-
perience of men and become certain and useful guides in reasoning and
conduet. The evact specification of the instances of their applica-
tion would be as impossible as the attempt would be futile. Upon sach
gense and experience, therefore, the law properly relies,

Mr. Justice McKenna for the court said (p. 246) that cases
have recognized the difficulty of exact separation of the powers
of government and announced the principle that legislative
power is completely exercised where the law *““is perfect, final,
and decisive in all of its parts, and the discretion given relates
only to its execution.”

In this matter the law is concise and definite, that the Presi-
dent, by the application of these rates, is to equalize the con-
ditions of competition in the American markets.

The court held the moving picture censorship act of Ohio was
not in violation of the Federal Constitution or the constitution
of Ohio either as depriving the owners of moving pictures of
their property without due process of law or as a burden onm
interstate commerce or as abridging. freedom and liberty of
speech and opinion or as delegating legislative authority to
administrative officers.

The court further declared, as expressed in the syllabus, that
while administration and legislation are distinct powers and
the line that separates their exercise is not easily defined, the
legislature must declare the policy of the law and fiz the legal
prineiples to control in given ceses, and an administrative body
may be clothed with power to ascertain facts and conditions to
which such policy and prineciples apply.

So, Mr. President, in section 315 Congress has declared the
policy of the law—equality in conditions of competition—and
directs the President, after investigation, to fix rates to effee-
tuate that policy. :

Compare the vast discretionary powers that were sustained
in" the film case with the carefully limited and guarded powers
prescribed in section 315, subdivislons (a), (b), and (¢).

1 want to insert here, without reading, a brief statement of
the case of the Union Bridge Co. against the United States
(204 U. S. 364). I ask that all of these may be printed in
8-point type.

There being no objection, the matter was ordered.to be
printed in the REcorp in 8-point type, as follows:

UNION BRIDGRE CO. ©v. UNITED STATES (204 U. 8. 364).

“The question was whether provisions in section 18 of the
river and harbor act of 1899 (30 Stat. 1121, 1153) providing for
the removal or alteration of bridges which are unreasonable
obstructions to navigation, after the Seeretary of War has, pur-
suant to the procedure prescribed in the act, ascertained that
they are such obstructions, were constitutional.

“Mr, Justice Harlan, delivering the opinion of the court, re-
viewed at considerable length decisions of the court. These
conclusions were reached:

¢ (ongress when enacting. that navigation be freed from
unreasonable obstructions arising from bridges which are of in-
gufficient height or width of span or otherwise defective may,
without vielating the constitutional prohibition against delega-
tion of legislative or judicial power, impose upon an executive
officer the duty of ascertaining what particular cases come
within the prescribed rule end of proclaiming the precise things
to. be done as a remedy therefor.

“‘The provisions in section 18 of the river and harbor act of
18090 (30 Stat. 1121, 11568) providing for the removal or altera-
tion of bridges which are unreasonable obstructions: to naviga-
tion, after the Secretary of War has, pursuant to the procedure
preseribed in the aet, ascertained that they are such obstruc-
tions and proeclaimed the necessary remedy therefor, are not un-
constitutional either as.a delegation of legislative or judicial
power to an executive officer or as taking of property for public
use without compensation.’

“A more extended statement of the facts and holdings of this
case is had in previous notes.” (See. 6.)

rovisions guards agalnst such variant judgments, and Its’

Mr. McOUMBER. I now call attention to the case of Field
against Clark. The Finance Committee in its report states:

These: elastie tariff provisions are regarded by the committee as un-
doubtedly constitutional. (IMeld v. Clark, 143 U. 8. 649.) .

That statement is challenged: by the junior Senator from
Montana [Mr. WaLsH]. He stated:

It will be shown presently that Field v. Clark affords no justification
whatever for the-departure propesed; in fact, that if the argument of
the opinion in that case is to be followed the provisions under review
must be-unhesitatingly condemmed as violative of the Constitution.

A close analysis of the provisions of the act of 1890 and the
therein delegated powers, as instruetive of ezactly what was
held constitutional in that case, is convineing that it is an
ample and complete justification of this amendment.

The provision, here pertinent, the constitutionality of which
was before and discussed by the court in Field v. Clark was
section 3'of the tariff act of October 1, 1890. The claim among
others was that section 3 being unconstitutional rendered the
whole act unconstitutional. Section 3. provided that—
with a view to secur reciprocal trade with countries producing the
following articles, and' for this purpose—

Now, mark my words—

* & * whenever and so often as the President shall be satisfled -
that the Government of an{ count.r{ producing and' exporting sugars,
molasses, coffee, tea, and hides * * imposes duties or other evac-
tions. upon the agricultural or other produete of the United States,
which in view of the free introduction of such sugar, molasses, coffes,
tea, and hides into the United Btates he may deem to be reciprocally
unequal and wunréasonable, he shall hove the power and it shall be his
duty to suspend by im:ellmtlon to that effect the provisions of this
act relating to the free introduction of such sugar, molasses, coffee,
tea, and hides, the productiom of such' coumtry, for such time as he
shall deem just—

Thus leaving it entirely diseretionary with him as to the
time—
and in' soch’' case and’ during’ such on duties” shall be levied,
eollected, and: patd upow. sugar, nmhmsmxlatu, tea, Bami hides, the
pr«;gl;ct of or exported from. such designated country, as follows,
namely.

The court, after reviewing many acts of Congress deemed. by
it similar to this and as a congr . precedent’ therefor,
and. upon the authority of the case of the-brig Awrora (supra)
and the announced and approved principles by the supreme
courts of Ohio and Pennsylvania, supra, said:

That Congress can: not delegate legislative power to the President
is a principle universally recognized as vitufo to the Integrit ::d

maintenance of the system of government ordained by the Consti

tion,
The act of Oetober 1, 1880, in the particular under consideration is ::t

ineonsistent with that principles ;
the President with thg pav?é:' of tlggla%?;nfn aﬁl“gr rﬁ;; *p:?pomvuc;;
securing reciprocal trade with countries and exporting sugar, molasses,
coffée, ten, and hides Congress itself determined that ‘iﬂ rovisions
of the aet of October 1, 1890, permitting the free introduction of
such articles should be suspended as to any country prodo and ex-
porting them that imposed exactions and duties on the agricultural and
i S A Pt R L
Ef;'&“p :f?u prescribed in advamce the duties to be“?;::::lo;"%gifeftgg:

The only difference between that: case and the pending
question is that Congress here says, “ You shall make the same
investigation relating to ineguality in: competition, and instead
of fixing certain rates you shall fix a rate of duty that will
equalize that competition; and if the rates which we provide
do not fix that difference equally, you may increase those rates
not to exceed 50 per cent or decrease them not to execeed 50
per cent, or if you have to proceed under subdivision (b) of
section 315, under: that standard you may adopt the American
standard of valuation and increase the rates or decrease the
rates not to exceed 50 per cent.”

Mr. POMERENE. Mr, President, will the Senator yield for
another question?

The PRESIDENT pro tempore. Does the Senator from
North Dakota yield to the Senator from Ohio?

Mr. McCUMBER. I yield.

Mr. POMERENE. The McKinley law fixed specifically these
rates. Under the proposed amendment the President, assum-
ing that he finds certain conditions to prevail, is given a dis-
cretionary power to raise those rates to any point within 50
per cent above the rates or to lower them to any point within
50 per cent below the rates. Is not that an exercise of legis-
lative diseretion?

Mr. McCUMBER. No; I say it is not when we say it must
at all times be a rate which he has found to be necesgary to
equalize conditions of competition, His discretion only is to
find the facts and apply the rate that will effectuate that pur-

pose.

Mr. POMERENE. But the rate he fixes is wholly within
his discretion.

Mr. McOCUMBER. Oh, no; it is not. He must fix a rate
that will equal the difference in competition. He can not say
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that he will find that it will require a rate of 75 per cent upon
the foregin valuation and then raise it only 40 per cent. If
he finds that the rate necessary to equalize the conditions of
competition requires 75 per cent, he must fix 75 per cent, pro-
vided he does not go beyond the 50 per cent additional limita-
tion which we have imposed.

Mr. WALSH of Montana., Mr. President——

The PRESIDING OFFICER (Mr. Joxes of Washington in
the chair). Does the Senator from North Dakota yield to the
Senator from Montana?

Mr. McCUMBER. I yield.

Mr. WALSH of Montana. But any conclusion he arrives at
is not subject to review anywhere?

Mr. McCUMBER. No, Mr. President; it is not.

Mr. WALSH of Montana. Is not the Senator from Ohio
right, then, that the President can fix any rate he sees fit?

Mr. McCUMBER. He is right in saying that the President
must fix the rate. We can not keep out of court the guestion
as to whether or not the President has violated the law. That
can be brought before the court in a proper proceeding.

Mr. WALSH of Montana. That is not the point.

Mr. McCUMBER. If an officer violates the provisions of
law or perpetrates a fraud the matter can be reviewed in a
court.

Mr. WALSH of Montana. I merely wanted to submit to the
Senator mot a willful violation of the law by the President,
but simply a mistake by the President. He was perfectly hon-
est about it, but he was quite wrong. He was intending to do
the right thing, but he did not get it right.

Mr. McCUMBER. The evidence and the facts on which the
President must investigate will all be available and the Presi-
dent must declare what rate is necessary, and when he has
declared what rate is necessary he must apply that rate, not a
higher rate, not a lower rate, but that particular rate.

Mr. POMERENE. Mr. President—

The PRESIDING OFFICER. Does the Senator from North
Dakota yield to the Senator from Ohio?

Mr. McCUMBER. I yield.

Mr. POMERENE. Will the Senator permit me to ask him
another question and put it in a different form for the purpose
of eliciting his view? The Finance Committee have seen fit to
place the 50 per cent limitation upon the President's power
either in increasing or decreasing the rates. Let us assume,
for the sake of the argument, that the committee had seen fit
not to place these limitations upon that power, but to provide,
as the committee do, that he should inquire into competitive
conditions and then fix a rate which would meet the sitnation,
without placing any limitation on it, does the Senator think
from a constitutional standpoint that power could be sus-
tained?

Mr. McCUMBER. 1 do.

Mr. POMERENE. Then it is placing in the President an
unlimited power to exercise any discretion dependent wholly
upon whether or not he finds that a rate is necessary to meet
competitive conditions.

Mr. McCUMBER. If he finds that a rate is necessary to
meet competitive conditions he is directed under the pending
bill to fix the rate and to apply it. I presume there will not
be very many cases in which the President will be called upon
to act, but there might be. There might possibly be some in
the chemical schedule, but probably in no other.

Mr. President, I should like to present and have printed
in the RECORD, in eight-point type, & brief statement and analysis
of the case of Buttfield against Stranahan and another one dis-
cussing the Hannibal-Bridge Co. against The United States.

The PRESIDING OFFICER. Is there objection to the re-
quest of the Senator from North Dakota? The Chair hears
none and it is so ordered.

The matter referred to is as follows:

BUTTFIELD v, STRANAHAN (182 U. 8. 470).

The next kindred decision of the Supreme Court was Butt-
fleld v. Stranaban (192 U. S. 470), and particularly at page
496. The statute, the constitutionality of which was challenged
in that case, was the act of March 2, 1897 (29 Stat. 604), en-
titled “An act to prevent the importation of impure and un-
wholesome tea.” That act exercised the constitutional power
“ to regulate commerce with foreign nations " in two particulars:
It provided for the establishment of a tea board to select cer-
tain samples of tea which when approved by the Secretary of
the Treasury and made such and deposited at the varions ports
of entry should become exclugive standards for the admission
of tea into this country. It was claimed that thereby the
Secretary and not Congress established the test or rule as to
what teas should be imported. The right to import tea into
this country was by this act further made dependent upon the

importation being deemed or judged by the designated customs
examiners as up to these standards of samples selected and
approved by the Secretary. Such as was so deemed or judged
by the examiners was admitted, and such as was not was
rejected and denied entry. Certain teas being rejected at the
port of New York as not up to these standards, it was claimed
that this act also vested in the officials of the customs a legis-
lative power in that the finding of similarity to the samples,
a condition precedent to entry was vested in them, and the con-
stitutionality thereof was accordingly challenged. Denying
this claim the court, at page 496 of said volume, said:

“The claim that the statute commits to the arbitrary discre-
tion of the Secretary of the Treasury the determination of
what teas may be imported, and therefore in effect vests that
official with legislative power, is without merit. We are of
the opinion that the statute, when properly construed, as said
by the Cireuit Court of Appeals, but expresses the purpose to
exclude the lowest grades of tea, whether demonstrably of in-
ferior purity, or unfit for consumption, or presumably so be-
cause of their inferior quality. This, in effect, was the fizing
of @ primary standard, and devolved upon the Secrelary of the
Treasury the mere executive duty to. effectuate the legislative
policy- declared in the statute, The case is within the prin-
ciple of Field v. Clark (143 U. 8. 649), where it was decided
that the third section of the tariff act of October 1, 1890, was
not repugnant to the Constitution as conferring legislative and
treaty-making power on the President because it authorized
him to suspend the provisions of the act relating to the free
introduction of sugar, molasses, coffee, tea, and hides. We
may say of the legislation in this case, as was said of the legis-
lation considered in Field v. Clark, that it does not, in any
real sense, invest administrative officials with the power of
legislation. Congress legislated on the subject as far as tras
reasonably practicable, and from the necessities of the case wwas
compelled to leave to executive officials the duty of bringing
about the result pointed out by the statute. To deny the power
of Congress to delegate such a duty would, in effect, amount
but to declaring that the plenary power vested in Congress to
regulate foreign commerce could not be efficaciously exerted.

“Whether or not the Secretary of the Treasury failed to
carry into effect the expressed purpose of Congress and estab-
lished standards which operated to exclude teas which would
have been entitled to admission had proper standards been
adopted is a question we are not called upon to consider. 7he
suficiency of the standards adopted by the Secretury of the
Treasury was commiited to his judgment, to be honestly exer-
cised, and if that were important there is no assertion here
of bad faith or malice on the part of that officer in fixing the
standards, or on the part of the defendant in the performance
of the duties resting on him."”

The court further said:

“The provisions in respect to the fixing of standards and the
examination of samples by Government experts was for the
purpose of determining whether the conditions existed which
conferred the right to import, and they therefore in no just
sense concerned a taking of property. This latter question was
intended by Congress to be finally settled not by a judicial pro-
ceeding but by the action of the agents of the Government, upon
whom power on the subject was conferred.”

It will be noted that the sufficiency of these samples which
were to determine the right of entry of tea into this country
was a matter committed to the judgment or selection of the
Secretary of the Treasury. It will be further noted that the
court predicated its decision upon the principle that Congress
having in the act ewpressed its purpose, it was within the con-
gtitutional powers of Congress to delegate the execcution of
that purpose to the Secretary of the Treasury. The act, as said
by the court, “ devolved on the Secretary of the Treasury the
mere executive duty to effectuate the legislative policy de-
clared in the statute” even though that executive performance
involved a choice as to means to that end. _

The fact of similarity of the imported teas to these standard
samples as to “ purity,” * quality,’ and * filness for consuuip-
fion " was made condition precedent to admission into this
country, and the determination thereof vested in the examiners,
Clongress here legislated in so far as pract.cable and delegated
to the Secretary the power to establish standards and the ex-
aminers the power to find the facts as to similarity thereto
necessary to the execution of the law. These officials do not
thereby legislate, but they execute the legislation had by Con-
gress by exercising their judgment or decision in the selection
of samples and determining similarity, although that selection
fixed the duty in the particular case.

Likewise it may be said of section 315, Congress has clearly
therein set forth its legislative * purpose.” That “ purpose”
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4s made dependent upon and is controlled by varying market
values. Wherefore, Congress has in so far as practically pos-
sible, by prescribing the facts and conditions of trade in our
markets which shall admeasure these duties, preseribed what
{?ﬂi duties shall be, and empowered the President to effectuate
he congressional purpose to equalize by these duties the selling
ces in our markets of similar foreign and domestic goods
¥ ascertaining these facts and thelr equnivalent duties and so
Pproclaiming. This is not leglslating but performing acts in
execution of legislation.
b HANNIBAL BRIDGE CO. v. UNITED STATES (221 U. 8. 184).

In Hamnibal Bridge Co. v. United States (221 U. 8. 194) the
court was again called upon to determine the validity of section
'18 of the river and harbor act of 1899.

The statute proceeded under in this case was the same as in
Tnion Bridge Co.'s case, supra. After due proceedings the Sec-
jretary of War found and advised the Hannibal Bridge Co., the
AWabash Railroad Co., and the Missouri Pacific Railway Co. that
the bridge over the Mississippi River at Hannibal, Mo., owned
,or controlled by said companies, was “ an unreasonable obstruc-
tion to free navigation ™ or commerce, and ordered ceritain speci-
fied changes. The companies refused to comply with the Secre-
tary’s order, were duly proceeded against by criminal informa-
tion, and convicted. On appeal they questioned the constitu-
‘tionality of the act as an unauthorized delegation of congres-
gional power. At page 205 the court, In denying this conten-
tion, said: 5

“The assignments of error are very numerous. Bnt we feel
jconstrained to say that no one of them causes a serious doubt
as to the correctness of the judgment sought to be reviewed.
This court has heretofore held, upon full comsideration, that
Congress had full authority under the Constitution to enact see-
ition 18 of the act of March 3, 1899 (ch. 425, 30 Stat. 1153), and
that the delegation to the Secretary of War of the authority
specified in that section was not a departure from the estab-
lished constitutional rule that forbids the delegation of strictly
legislative or judicial powers to an executive officer of the Gov-
ernment. All that the act did was to impose ipon the Secretary
the duty of attending to such delails as were necessary in order
to carry out the declared policy of tlie Government as to the
free and unobstructed navigation of those waters of the United
States over which Congress in virtue of its power to regulate
commerce had paramount control * # € (TUnion Bridge Co.
2. United States, 204 U. 8. 364; Monongahela Bridge Co. 2.
United States, 216 U. 8. 177; Field v. Clark, 143 U, 8. 649 ; Butt-
field ». Stranahan, 192 U. 8. 470.)

Obviously there is not an entire lack of parity in results be-
tween a rate of duty and a bridge as an obstruction te com-
merce. The constitutional power as to the regulation of com-

merce applies equally to each. The full force and effect of the

Union Bridge Co. and Hahnibal Bridge Co. decigions, ns here
applicable, can best be had by bearing in mind that full and
complete authority was therein vested in the Seeretary to de-
termine and give notice of exactly what would be reqguired to
effect free navigation or an unobstructed commerce. Congress
having declared the policy of unobstructed navigable rivers by
bridges it was competent, the court said, to delegate to the Sec-
retary full power fo defermine what was such an obgiruction
and wwhat remedy should be enforced, So Congress. having
declared the policy of equalizing different competitive conditions
in our markets may well on that authority anthorize the Presi-
dent to determine those differences and their remedy. By sec-
tion 815, however, Congress not only prescribes what the Presi-
dent shall determine to inaugurate action, to wit, differences in
competitive conditions, but also prescribes precisely the remedy
he shall apply, to wit, a duoty equal to those differences or a
change in classification which fixes that duty.

It will be noted that in all of the foregoing cases the principle
early established in the brig Awrcra cases and in Wayman
against Southard, supra, that Congress, having by general provi-
sions declared its policy, may vest those whe are to act under
such general provisions with full powers to put that pelicy into
effect as and when prescribed by Congress.

Applying these principles to the proposed provisions, legis-

lative power is exereised when Congress declares that a pre-

scribed duty—that is, one equal to the net differences between
two named trade conditions—shall be levied and collected.
What the President is required to do is simply in exeeution of
this act of Congress. His duties are neither judicial nor legis-
lative, but purely administrative. He is vested with no discre-
tion, but commanded to act upon certain prescribed conditions
or a prescribed state of things to be ascertained and made
n in the manner prescribed by Congress,
Mr. MoCUMBER. 1 desire algo to have inserted in the Rec-

orp in elght-point type a section of the revenue act of 19186,
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Thirty-ninth Statutes at Large, with a very short statement and
analysis of it.
The PRESIDING OFFICER. Without objection, it is so

|ordered.

The matter referred to is as follows:
THE REVENUE AcT OF 1916.
(39 Stat. L. 789.)

A precisely slmilar provision in prineiple is comkinei in
section 805 of the * Ilevenue act of 1915™ (39 Stat. 799),
reading :

* Sec. 805. That whenever during the existence of a war in
which the United States is not engaged the President shall be
satisfied that there is reasonable ground to believe that under
the laws, regulations, or practices of amy country, colony, or
dependency, conirary to the law and practice of natiouns, the
importation into their own er any other country, dependency,
or colony of any article the product of the soil or industry of
the United States and not injurious to health or morals is pre-
vented or restricted the President is authorized and empowered
to prohibit or restrict during the period such prohibition or
restriction is in force the importation into the United Stales of
similar or other articles, products of such country, dependeney,
or colony as in his opimion the public interest may require;
and in snch case he shall make proclamation stating the article
or articles which are prohibited from importation into the
United States; and any person or persons who shall import, or
attempt or conspire to import, or be concerned in importing
such article or articles into the United States contrary to the
prohibition in such proclamation shall be liable to a fine of
not less than $2,000 nor more than $50,000; or to imprisonment
not to exceed two years, or both, in the discretion of the court.
The Pregident may change, modify, revoke, or renew such proc-
lamation in his discretion.”

The President therein is required to examine * the laws,
regulations, or practices” of foreign nations and their effect
upon our commerce, and If thereby “ be satisfled " that exporta-
tions thereto from this country are “ prevented or restricted ”
he is authorized and empowered to * prohibit or restrict” the
importation of like *“or other * * * products” into this
country “as in his opinion the public interest may require.”
That paragraph is existing law and is precisely the language
of the active provisions of paragraph 317, and what is here
contended is too indefinite a definition or delegation of the
authority and power of the President under the Constitution.

This section, 803, in legal concept is identical with several
other similar sections of the unfajir-compefition provisions of
the revenue act of 1916, Title VIII, of which it is a. part. (39
Stat. L. 789.)_ In legal concept it 18 in exact accord with the
active provisions of amendments 315, 316, and 317 of the pend-
ing bill, which have been criticized as unconstitutional by rea-
son of the insufficiency of language therein made determina-
tive of the President’s action. The congressional debates show
that this provision was originally offéered by the late Senater
James of Kentucky:; that it was stated on. the floor of the
Senate that it received the approval of the Department of
State and was prepared by that department. It distinctly
received the approval of Senator UxpeRwoop. See CONGRES-
s1oNAL REcorp, volume 53, part 13, Sixty-fourth Congress, first
eessigé], and at page 13485, wherein the following colloquy oc-
curred :

“Mr, Stamoxs. My understanding, from the statement made
by the Senator from Kentucky, was that the amendment meets
the approval of the department.

“Mr. Uxperwoon. Well, I want to say to the Senator from
North Carolina in reference to this question that I am not
opposed to the amendment offered by the Senator from Ken-
tucky; as a matter of fact, I think it is an amendment that
will serve a great many people in the United States. It is
an amendment that will protect a great agricultural product
in the United States against discrimination, and I am glad that
the Secretary of Staté has taken the initlal step toward pre-
paring the amendment and submitting it. I intend to support
the amendment. I think it will be of great value to the agri-
culture of the United States in protecting shipments of to-
bacco into neutral countries against the discriminafions that
are now being made against it by the warring countries of
Europe. I understand that the amendment relates not only fo
tobacco but to many other products of the Unifed States.

“ Mr. SmiTH of Georgla. It applies to all of them.

“Mr. Uxperwoon. I am informed that it is broad enough to
apply to all. It is a very meritorious amendment.”

The vote upon the bill which included these provisions, and
which therefore approved their constitutionality, is found in
the same volume at page 13873. The approval of Senator
WarsH is noted at page 18872, where his colleague, Senator
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Myers, made the statement, “ My colleague [Mr. Warsa] is

necessarily absent. He is paired with the Senator from Rhode

Island [Mr. Lreeirr]. If my colleague were present and at

liberty to vote, he would vote ‘ yea.'”

It can not well be said that this statute was a war measure
in the sense that it was enacted under the constitutlonal war-
rant upon such occasions, when by the very terms thereof its
application is made to apply *“ whenever during the existence
of a war in which the United States is not engaged.”

Mr. McCUMBER. I have here rather a lengthy brief or
memorandum covering the whole subject. The brief for the
most part has been prepared by Judge De Vries of the Customs
Court of Appeals. It is rather full and it covers every possible
question. While I have to some extent had a hand in the mak-
Ing of the brief, yet for the most part it is his language and
his construction. I ask that it may be printed in the Recorp
in 8-point type. It is so comprehensive that I think it would
?e useful to Senators who desire to investigate the whole sub-
ect.

rg‘hrzd PRESIDENT pro tempore. Without objection, it is so
ordered.

Mr. McCUMBER. I wish also to ask that it may be itali-
cized as indicated in the brief itself. L

The PRESIDENT pro tempore. Without objection, it is
ordered as requested by the Senator from North Dakota.

The brief is as follows:

MEMORANDUM AS TO THE CONSTITUTIONALITY OF THE PROVISIONS OF
H. R. 7456, As REPORTED WITH AMENDMENTS TO THE SENATE APRIL
10, 1922, DIEBCTING THE PRESIDENT TO ASCERTAIN AND PROCLAIM
CERTAIN DEFINED DUTIES THEREIN LEVIED BY CONGRESS IN TERMS OF
Facrs or A STATE OF THINGS MADE BY THOSE PROVISIONS CONDITIONS
PRECEDENT TO AND DETERMINATIVE OF THE COLLECTION oF THOSE
DUTIES,

These provisions are typified by section 315, page 272, Title
III, of the bill, which for convenience may be taken as the
subject of discussion of the prineciples involved.

A close examination of this paragraph, in the light of the
able and most illuminating debate had thereupon in the Senate,
will disclose that much of the criticism thereof is answered by
the terms themselves of the paragraph. We quote as exemplar
of all section 315 (a), as follows:

“8Sec. 815. (a) That Iin order to regulate the foreign com-
merce of the United States and to put into force and effect
the policy of the Congress by this act intended, whenever the
President, upon investigation of the differences in conditions
of competition in trade in the markets of the United States of
articles wholly or in part the growth or product of the Unlted
States and of like or similar articles wholly or in part the
growth or product of competing foreign countries, shall find
it thereby shown that the duties fixed in this act do not equal-
ize the said differences in conditions of competition in trade
he shall, by such investigation, ascertain said differences and
determine and proclaim the changes in classifications or forms
of duty or increases or decreases in any rate of duty provided
in this act shown by said ascertained differences in conditions
of competition in trade necessary to equalize the same in the
markets of the United States; that 30 days after the date of
such proclamation or proclamations such changes in classifica-
tion or in forms of duty shall take effect and such increased
or decreased duties shall be levied, collected, and paid on such
merchandise when imported directly or otherwise from the
country of origin Into the United States: Provided, That until
further provided by law the total increase or decrease of such
rates of duty shall not exceed 50 per cent of the rates specified
in this act or in any amendatory act.”

Obviously the facts or state of things herein authorized to be
ascertained and proclaimed by the President are:

(1) A difference in competitive trade conditions in our mar-
kets between like or similar foreign and domestic articles.

(2) That the particular duty applicable thereto prescribed
by the act does not equalize such difference.

(3) The changed * classification ™ or changed “ form,” or *in-
crease” or “ decrease” of duty, any or all of such shown by
the aforesaid ascertained facts or state of things necessary to
equalize this ascertained difference, under the terms of the
act.

In no particular is the President by that language invested
with the slightest discretion as to any of the commanded per-
formances,

He can act upon and proclaim only those “differences In
conditions of competition” “in the markets of the United
States,” and the duty “shown by " such differences necessary
to equalize the same. These ascertained “ facts” or * state of
things " “shown by* these trade conditions are by Congress
made the initintive and the full control of the President’s action
and the measure of the proclaimed duty.

Likewise, he can not elect to proclaim a change of a rate or
classification in his discretion. The language of the provision
authorizes and directs that he shall proclaim that rate or that
classification only, or both, “ shown by the ascertained * dif-
ferences ” “ necessary to equalize the same in the markets of
the United States.”

That is the legal formula employed, and, under all the de-
cisions and the able arguments in the Senate, that formula is,
in legal concept, constitutional. If the words or phrases em-
ployed render it doubtful whether or not they execute that
formula, such becomes a matter of correction, but absolutely
not an evidence of inability of constitutional enactment,

For example, should the term * conditions of competition in
trade " be deemed indefinite, specification of these conditions,
such as “ wholesale market value” or “cost of production,”
could, in accordance with the political purpose, be substituted
tlilseirefor or be provided by separate limiting or controlling pro-
vision. .

In abiding confidence, it is submitted that the foregoing
formula is in scrupulous observance of the cardinal rule gov-
erning such cases, so well announced in Locke's Appeal (72 Pa.
St. 491, 498) and applied and quoted in almost every decision
and textbook subsequently speaking to the subject, particularly
in Field v. Clark (143 U. 8. 649) in construing and applying
the same in a tax levy case, as follows:

“The legislature can not delegate its power to make a law,
but it can make a law to delegate a power to determine some
fact or state of things upon which the law makes, or intends to
make, its own action depend.”

By section 815 the President fixes no rate of nor lays any
duty. He ascertains and proclaims *facts” “or a state of
things ” only, and those “ facts” or that “ state of things” only
which Congress by this paragraph preseribes and directs him
to ascertain and the equivalent duty mathematically therefrom
calculated and proclaimed. Whereupon Congress by this act
and not the President fixes and levies the duty so shown by
these prescribed “facts” or “ state of things™ necessary to
equalize said market conditions,

And so by the paragraph it is provided that if the ascer-
tained facts of difference show a change of classification or
change of forms of duty—ad valorem to specific or vice versa—
from those prescribed in the act, necessary to equalize the dif-
ferences in trade conditions the President shall, upon such
ascertainment, so proclaim, and thereupon Congress by ihis
act—and not the President—Ilevies the 8o shown and proclaimed
duties or provides the so shown classification.

In other words, having prescribed certain rates of duty predi-
cated upon market values, for the purpose of revenue ag well
as regulating the commerce of the United States with foreign
countries, in view of the uncertain conditions of the world’s
markets and the inevitable and swift.changes in market values
and the necessarily tardy remedy by congressional action, in
order to more securely effect its intended purpose to equalize
in our markets foreign and domestic market conditions, by
section 315, Title III, Congress levies additional or equalizing
duties to the extent it shall be shown by the differences in com-
petitive market values In the United States necessary to
equalize the conditions of foreign competition in our markets,
and directs the President to ascertain and proclaim the duties
these differences in market conditions show to be so necessary.

The extent which the Congress wishes to invest the President
with such powers upon such findings—that is to say, whether
to raise only or to raise and lower duties, and the limitations
to be placed upon the same in either case—is, of course, a ques-
tion of policy for the Congress. The legal formula of invest-
ment of this power, however, is the same in either case, and,
as in this section vested, accords with many similar statutes of
Congress approved by the Supreme Court since the foundation
of our Government.

Indeed, every tariff act levying ad valorem duties or duties
wholly or in part such accords with this section. All and every
such duty is made dependent upon the finding of a fact by some
official, usually the appraiser, vested by Congress with that
power, of a defined market value of imported goods,

The constitutional warrant, section 8, Article I, vesting in
Congress the power to levy duties, reads: “To lay and collect
taxes, duties, imposts,” and so forth.

It should be ever borne in mind in this inquiry that the con-
stitutional authority of the Congress is not “to lay and col-
lect” a rate of duty, but “to lay and collect * * * duties,
imposts,” and so forth. So that the Constitution throws around
the rate of duty by Congress laid nothing more sacred or mystic
than the basis of that duty by Congress provided. Each is
equally a necessary factor of the levy and its calculation. Both
are equally necessary integral parts of the exercise by Congress
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of its ad valorem import duty levying functions, and the one
as well as and equally with the other can, within the Constitu-
tion, be legislated. Yet since the foundation of the Government
and in every tariff act Congress has laid ad valorem duties
and admeasured them by providing as a necessary and integral
part of that levy a designated * market value ” to be ascertained
by a denominated officer. Latterly, and in like but more defl-
nite manner, Congress laid these duties and admeasured them
by the *wholesale market value in the principal markets of
the country of exportation” and delegated to the appraiser the
power to find and adopt that value. The finding of what mar-
ket was the * principal ” market of the country of exportation
and what evidence constituted * market value as defined by
Congress in that market were by Congress expressly delegated
to the appraiser, and his ascertainment and finding thereof has
admensured and consequently fixed, in conjunction with the
rate of the statute, every ad valorem duty levied since the
foundation of the Government. Moreover, this ascertainment
and finding of the appraiser was by Congress made final and
conelusive against the taxpayer and the world and not review-
able by any court. See Auffmordt v. Hedden (137 U. 8. 310,
524), Passavant v. United States (148 U. 8. 214, 220), Stairs
et al. v. Peaslee (59 U. 8. 521).

Thus in Passavant v. United States (148 U. 8. 220) the Su-
preme Court said:

“In the tariff legislation of the Government, Congress has
generally adopted means and methods for a speedy and equi-
table adjustment of the question as to market value of imported
articles, without allowing an appeal to the courts to review
the decision reached. If dissatisfied importers, after exhaust-
ing the remedies provided by the statute to ascertain and de-
termine the fair dutiable value of imported merchandise, could
apply to the courts to have a review of that subject, the prompt
and regular collection of the Government's revenues would be
seriously obstructed and interfered with. The statute author-
ized no such proceeding, and the circuit court can exercise no
such jurisdiction.”

In Hilton ». Merritt (110 U. 8. 97, 107) the court said:

“The plaintiffs in error contended further that a denial of
the right to bring an action at law to recover duties paid
under an alleged excesgive valuation of dutiable merchandise is
depriving the importer of his property without due process of
law, and is therefore forbidden by the Constitution of the
United States. The cases of Murray's Lessee v. Hoboken Land
& Improvement Co. (18 How. 272) and Springer r. United
States (102 1. 8. 586) are conclusive on this point against the
plaintiff in error.”

MUSER v. MAGOXE (1556 U. 5. 240).

If it is competent for Congress, proceeding under the Con-
stitution, to levy a duty, to enact in integral and necessary
part that it shall be laid upon a defined * market value” and
then vest in the appraiser the power to ascertain and fix that
“ market value,” why is it not equally competent for Congress,
so proceeding, to enact that a duty shall be the difference be-
tween two defined market values, as in effect is provided in
section 315, and then vest in the President the power to ascer-
tain those market values and the differences between them and
proclaim that difference and the equivalent rate of duty?

It is respectfully submitted that if the legal concept of sec-
tion 815 is unconstitutional, every ad valorem duty now levied
ig, and all such levied since the foundation of the Government
were, in violation of the Constitution.

En passant, the context of the constitutional investment in
Congress “to lay and collect * * * duties,” ete, vesting
alike in Congress the power to levy and the power to * collect ™
duties, coordinating and surrounding each of these vested pow-
ers with the same authorization and limitations, in view of
the present discussion, prompts the inquiry, whether or not
it will be insisted that Congress alone is empowered to * col-
lect " duties and must therefore stand at the customhouse and
“collect ™ all duties in constitutional observance of its sworn
duty? Or does the conjoint employment of the word * collect ”
and its necessary practical performance throw some light upon
the intention of the framers of the Constitution in their adop-
tion of the associate word *“lay“?

But the constitutional warrant hereinbefore quoted for this
legislation, which is that usually considered, is not the entire
constitutional grant of power to Congress supporting the
amendment. In fact, it omits the most pertinent part sustain-
ing the amendment—subparagraph 18 of said Article I—which
expressly relates to and grants Congress a general, unlimited
power of legislation to put inte execution its constitutional
powers of “levying duties” and *regulating foreign com-
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merce,” and its thereto related laws.
pertinent powers to Congress reads:

“ArTICLE I, SEC, 8. The Congress shall have power to lay and
collect taxes, duties, * * * To regulate commerce with
foreign nationg * * *" And, subparagraph 18, “To make all
laws which shall be necessary and proper for carrying inio exe-
cution the foregoing powers. * * *

While Congress alone, therefore, is authorized by the Consti-
tution to lay and collect duties and regulate commerce, the
Constitution expressly authorized the Congress to make what-
ever laws it may choose (except only those expressly inhibited
by the Constitution) in execution of and to carry into effect
these vested powers.

What authority is to finally determine which of such acts by
Congress are *necessary ” and proper has long since been held
by the Supreme Court to be Congress itself, not reviewable by
any court.

Thus in McCulloch v. Maryland (4 Wheaton, 316421, 422)
the Supreme Court of the United States, speaking through Chief
Justice Marshall, construing these provisions of the Constitu-
tion, said:

“We admit, as all must admit, that the powers of the Gov-
ernment are limited and that its limits are not to be tran-
scended. But we think the sound construction of the Constitu-
tion must allow to the National Legislature that discretion,
with respect to the means by which the powers it confers are
to be carried into execution, which will enable that body to per-
form the high duties assigned to it, in the manner most bene-
ficial to the people.

* * * * * - *

“But were its necessity less apparent, none can deny its
being an appropriate measure; and if it is, the decree of its
necessity, as has been very justly observed, is to be discussed in
another place, Should Congress in the execution of its powers
adopt measures which are prohibited by the Constitution, or
should Congress, under the pretext of executing its powers, pass
laws for the accomplishment of objects not intrusted to the
Government, it would become the painful duty of this tribunal,
shonld a case requiring such a decision come before it, to say
that such an act was not the law of the land. But where the
law is not prohibited, and is really calculated to effect any of
the objects intrusted to the Government, to undertake here to
inquire into the decree of its necessity, would be to pass the line
which ecircumseribes the judicial department, and to tread on
legisiative ground. This court disclaims all pretensions to such
a power.”

A very recent decision of the Supreme Court to the same effect
is Smith v. Kansas City Title Co. (255 U. S. 180, 208). The
constitutional power of Congress to create Federal land banks
and joint-stock land banks as banks for national purposes was
therein challenged, The court in part said:

* Since the decision of the great cases of McCulloch 9. Mary-
land (4 Wheat. 316) and Osborn v. Bank (9 Wheat. 738) it is
no longer an open question that Congress may establish banks
for national purposes, only a small part of the eapital of which
is held by the Government and a majority of the ownership
in which is represented by shares of capital stock privately
owned and held, the principal business of such banks being
private banking conducted with the usual methods of such
business. While the express power to create a bank or incor-
porate one is not found in the Constitution, the court, speaking
by Chief Justice Marshall, in McCulloch against Maryland,
found authority so to do in the broad general powers conferred
by the Constitution upon the Congress io levy and collect taxes,
to borrow money, to regulate commerce, to pay the public debts,
to declare and conduct war, to raise and support armies, and to
provide and maintain a Navy, ete. Congress, it was held,
had authority to use such means as were deemed appropriaile
to erercise the great powers of the Government by virtue of
Article I, section 8, clause 18, of the Constitution, granting to
Congress the right to make all laws necessary and proper to
make the grant effectual. In First National Bank v. Union
Trust Co. (244 U. 8. 416, 419), the Chief Justice, speaking for
the court, after reviewing McCulloch v. Maryland and Osborn
v. Bank, and considering the power given to Congress to pass
laws to make the §pecific powers granted effectual, said:

““In terms it was pointed out that this broad authority was
not stereotyped as of any particular time but endured, thus
furnishing a perpetual and living sanction to the legislative
authority within the limits of a just discretion enabling it to
take into comsideration the changing iwants and demands of
society and to adopt provisions appropriate to meet every situa-
tion which it was deemed required to be provided for,

The whole grant of the
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“That the formation of the bank was required, in the judg-
ment of the Congress, for the fiscal operations of the Govern-
ment was a principal consideration upon which Chief Justice
Marshall rested the autherity to create the bank; and for that
purpose, being an appropriate measure in the judgment of the
Congress, it was held not to be within the authority of the court
to guestion the conclusion reached by the legislative branch of
the Government.”

When we bear. in mind the remote connection between the
legislative functions *to lay and collect taxes,” *to borrow
money,” “to regulate commerce,” and so forth, as the powers
recited by the eourt as aided by the creation of national
banks, the propriety of this amendment in aid of the pewer to
lay and collect duties can not be guestioned. :

The here particularly important point, however, is that the
exercise of judgment and power by Congress under said sub-
section 18 of section 8, Article I of the Constitution, in aid
and regulation of its power to lay duties and regulate com-
merce, previously or by the instant act exercised, is wholly
within the discretion of Congress and not reviewable by any
court for impolicy or abuse. State of Pennsylvania v. Wheel-
ing & Belmont Bridge Co. (59 U. B.; 18 How. 421, 439).

While it is well settled that Congress can not under the
Constitution, unaided by special constitutional warrant, dele-
gate its legislative power, it is equally well settled that the
enactment of a conditional statute to become effective or be
suspended upon the ascertainment or determination of a pre-
scribed fact or state of things, condition, or group of condi-
tions, controlling and admeasuring the enforcement of the
stutute and the time and extent of its application by some ad-
wministrative or other officlal, as prescribed by the statute, is
not within that constitutional inhibition.

The foregoing analysis clearly shows that this amendment
is complete in and of itself, delegating no power whatsoever
to add fo ils ferms, provisions, or reguirements, but delegating
solely and only the power to ascertain therein preseribed
“facts” or “state of things,” upon which the statute by its
own terms operates in carrying out the legislative purpose, to
wit, market values, differences in market values, and duties
equivalent to such values and differences, under the terms of
this aet.

Perhaps no question of greater magnitude or of more far-
reaching consequence in our system of government has ever
been presented to our Supreme Court than the principle sup-
porting such legislation. Only upon the extended development
of our national enterprises did the importance of the issue
become apparent and the guestion of whether or not our Con-
stitntion was adequate to our national development become
dominant. Aeccordingly no question before the Supreme Court
has received more extended or thorough consideration. Its
more extended consideration and development was initiated
in the great case of Field v. Clark (143 U. 8. 649). This was
followed by Buttfield v. Stranahan (192 U. 8, 470), particu-
larly at page 496, decided in 1804 ; Union Bridge Co. v. United
States (204 U. 8. 364), particularly at pages 385 and 386,
decided in 1907; Monongahela Bridge Co. v». United States
(216 U. 8. 177), particularly at page 192, decided in 1910, and
in United States ». Grimaud (220 U. 8. 506), particularly at
page 521, decided in 1911,

In those five cases the Supreme Court so thoroughly con-
sidered, amplified, and decided the question that in subsequent
decisions the doctrine therein announced has been merely re-
ferred to as stare decisis as therein determined. (See Hannibal
PBridge Co. v. United States, 221 U, 8, 194, 205; Intermountain
Rate cases, 234 U. 8. 476, 486; Mutual Film Corporation v.
Ohio Industrial Commission, 236 U. 8. 230, 246; First National
Bank ». Union Trust Co., 244 U. 8. 416, 427; Selective Draft
Law cases, 245 U. 8. 366, 889; and Knickerbocker Ice Co. v,
Stewart, 263 U. 8. 149, 1641.)

The case of Field ». Clark may well be considered the founda-
tion case of this doctrine. The opinion was by Mr. Justice
Harlan. While it refers to the original case of the Brig Aurora
v. United States (7 Cranch., 382), wherein for the first time
this principle was announced by the Supreme Court of the
United States, and the case of Wayman ». Southard (10 Whea-
ton, 1, 41), opinion by Chief Justice Marshall announcing the
eame doctrine, the decision in Field v. Clark is more particu-
larly predicated upon the leng-continued sanction given by
Congress to precedents of legislation similar to that then the
subject of consideration by the court.

The case arose upon an importation by Marshall Field & Co.
at the port of Chicago of woolen dress goods and other ma-
terials, That firm protested the duties levied under the act
of October 1, 1890, claiming the act unconstitutional,

The provision here pertinent, the constitutionality of which
was before and discussed by the court in Field v». Clark, was
section 3 of the tariff act of October 1, 1890. The claim,
among others, was that section 8 beinz so0, rendered the
whole act unconstitutional. Sectlon 3 provided that * with
a view fo securing reciprocal trade with countries producing
the following articles and for this purpose, * * * shenever
and so often as the President shall be satisfied that the Goy-
ernment of any country producing and exporting sugars,
molasses, coffee, tea, and hides, * * * {mposes dutiecs or
other exactions upon the agricultural or other products of the
United States, which in view of the free introduction of such
sugar, molasses, coffee, tea, and hides into the United States
he may deem to be reciprocally unequal and unreasonable, he
shall have the power and it shall be his duty to suspend by
proclamation to that effect the provisions of this act relating to
the free introduction of such sugar, molasses, coffee, tea, and
hides, the production of such country, for such time as he shail
deem just, and in such case and during such suspension duties
shall be levied, collected, and paid upon sugar, molasses, coffee,
tea, and hides, the product of or exported from such designated
country as follows, namely: " (Here follows an enumeration of
such articles and the prescribed duties,)

The court, after reviewing many acts of Congress deemed by
it similar to this and as a congressional precedent therefor,
and upon the authority of the case of the brig Awrora (supra)
and the announced and approved principles by the supreme
courts of Ohio and Pennsylvania, supra, said:

“That Congress can not delegate legislative power to the
President is a principle universally recognized as vital to the
integrity and maintenance of the system of government or- .
dained by the Constitution. The act of October 1, 1890, in
the particular under consideration, is not inconsistent with
that principle. It does not, in any real sense, invest the Presi-
dent with the power of legislation. For the purpose of securing
reciprocal trade with countries and exporting sugar, molasses,
coffee, tea, and hides, Congress itself defermined that the pro-
visions of the act of October 1, 1890, permitting the free intro-
duction of such articles should be suspended as to any country
producing and exportifz them, that fmposed exactions and
duties on the agricultural and other products of the United
States which the President deemed, that is, which he found to
be, reciprocally unequal and unreasonable, Congress itself pre-
seribed, in advance, the duties to be levied, collected, and paid,
on sugar, molasses, coffee, tea, or hides produced by or ex-
ported from such designated country while the suspension
lasted. Nothing involving the expediency or the just operation
of such legislation was left to the determination of the Presi-
dent. The words ‘he may deem’ in the third section, of
course, implied that the President would examine the commer-
cial regulations of other countries producing and exporting
sugar, molasses, coffee, tea, and hides, and form a judgment as
to whether they were reciprocally equal and reasonable, or the
contrary, in their effect upon American products. But wchen he
ascertained the fact that duties and exactions, reciprocally
unequal and unreasonable, were imposed upon the agricultural
or other products of the United States by a country producing
and exporting sugar, molasses, coffee, tea, or hides, it became
his duty to issue a proclamation declaring the suspension as
to that country, which Congress had determined should oceur.
He had no discretion in the premises except in respect to the
duration of the suspension so ordered. But that related only
to the enforcement of the policy established by Congress. As
the suspension was absolutely required iwhen the President
ascertained the erxistence of a particular fact, it can not be
said that in ascertaining that jact and in issuing his proclama-
tion, in obedience to the legisiative will, he exercised the func-
tion of making laws, Legislative power was exercised when
Clongress declared that the suspension should take effect upon
a named contingency. What the President was required to
do wcas simply in execution of the act of Congress. It was not
the making of law. He was the mere agent of the law-making
department to ascertain and declare the event upon which its
expressed will was to take effect, It was a part of the law
itself as it left the hands of .Congress that the provisions, full
and complete in themselves, permitting the free introduction
of sugar, molasses, coffee, tea, and hides from particular
countries shounld be suspended in a given contingency and that
in ease of such suspensions certain duties should be imposed.”

“The true distinction,” as Judge Ranney, speaking for the
Supreme Court of Ohio, has well said, “is between the dele-
gation of power fo make the lniw, which necessarily involves a
discretion as to what it shall be, and conferring authority or
discretion as to ifs erecution to be exercised under and in
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pursuance of the law. The first can not be done; to the latter
no valid objection can be made” (Cincinnati. Wilmington, ete,,
Raiiroad v, Commissioners, 1 Ohio Stat. 88.) In Moore v. City of
Reading (21 Pa. Stat. 188, 202) the language of the court was:
“ Half the statutes on our books are in the alternative, depend-
ing on the discretion of some person or persons to whom is
confided the duty of determining whether the proper occasion
exists for executing them. But it can not be said that the
exercise of such discretion is the making of the law.” So, in
Locke’s appeal (72 Pa. Stat. 491, 498) : * To assert that a law is
less than a law because it is made to depend on @ future event
or dct is to rob the legislature of the power of acting wisely
for the public welfure whenever a lme iz passed relating to a
state of affairs not yet developed or to things future and impos-
gible to fully knoiwe.” The proper distinetion the court said was
this: “The legislature can not delegate its power to make a
law, but it can make a law to delepate a power to determine
some fact or state of things upon which the law makes, or in-
tends to make, its own action depend. To deny this would be
to stop the wheels of government. There are many things
upon which wise and useful legislation must depend which
can not be known to the lawmaking power and must therefore
be a subject of inquiry and determination outside of the halls
of legislation,”

While it has been stated by the distinguished Senator from
Montana [Mr. Warsa] that the case of Field against Clark is
* pot a *full justification ” of this amendment, it is respectfully
submitted that when its full import and all therein declared
are weighed, it completely supports the amendment in doctrine
announced, and in the things decided in muany respects I8
squarely authoritative,

Viewing that decision with reference to what delegation of
authority was in fact necessarily upheld, most important and
here pertinent is that the facts, conditions of trade, or “ state
of things,” by comparison of which the President was to deter-
mine “ reciprocal equality and reasonableness,” were the effects
upon our trade of the tariff laws not only of the United States
but of foreign countries. He was to investigate and determine
the effect of foreign tariffs upon the exports of our agriculiural
and other products to foreign countries and the effects of our
tarifis—free entry—upon imports of certain foreign articles
from such countries, balance and admeasure these resulting
trade conditions one with the other, and, if he “ deemed” the
relative trade conditions so resulting * reciprocally unequal and
unreasonable,” so proclaim, suspend our tariff laws, and put
into effect certain rates of duty by Congress prescribed, which
in turn he might also suspend * for such time as he may deem
just.”

The true import of section 3 of the tariff act of 1890 in prac-
tical operation could only be that the President was to ascer-
tain the effect in the markets of foreign countries of the rates
of duty established by those countries upon the selling prices of
our agricultural and other products, of course, necessarily, as
compared with the selling prices of their products competing in
said markets, ascertain the effects upon or advantages to the
trade of those countries in our markets by reason of the free
entry permitted by our tariff laws of certain products of such
countries, in comparison with our like products, compare and
admensure these ascertained respective conditions of trade one
with the other, and if thereby he deemed these conditions of
trade reciprocally unequal and unreasonable, suspend the free-
entry provision of our tariff and proclaim in effect in lien
thereof certain rates prescribed in the act. The President was
by that act empowered to suspend free entry and proclaim those
prescribed rates in effect ““ whenever and so often as he shall be
satisfied ” and continue them in effect  for such a time as he
shall deem juost.” In other words, Congress by that act made
both the dutiable rates levied and the free-entry provisions
therein provided effective, subject o a finding and proclamation
by the President as to competitive conditions in trade to be by
him ascertained and proclaimed not only in the markets of the
United States but also in the markets of foreign countries.
The sole pertinent difference between that act and this amend-
ment in principle is that therein Congress prescribed the sub-
stitute rates in terms of fixed figures, and herein Congress has
preseribed the substitute rates in terms of prescribed * facts”
or “gtate of things.”

Congress by that act vested in the President the admeasure-
ment of defined trade conditions under and resulting from pre-
scribed rates of duty in foreign countries upon our products
therein imported and the determination of their equality with
the trade conditions vnder and resulting from free entry
allowed their products in our country as determinative of his
action. In other words, that act required of the President the
function of admeasuring and equalizing trade conditions with

rates of duty—a translation of the one into the terms of the
other, a determination of their differences, and proclamation
accordingly. That and nothing more is precisely the function
by this amendment vested in the President. Of the delegation
of this function in that act the Supreme Court in Fleld v, Clark,
Supra, said:

“ What the President was required to do was simply in exe-
cution of the act of Congress. It was not the making of law,
He was the mere agent of the lawmaking department to ascer-
tain and declare the event upon which its expressed will was
to take effect.”

While Field v. Clark approves and announces the doctrine
supporting the power of Congress to so levy an import duty
as by this amendment provided, express declaration, in that
many words, as stated by Senators, to sustain a grant of power
to the President * to fix rates” is not therein had. Nor is that
by this amendment attempted. Nor would anyone conversant
with the law upon the subject so attempt. What is here done
by Congress is not to delegate a power “to fix rates™ but to
itself fix or levy a duty, not in terms of fixed figures but in
terms of certain prescribed *“ facts” or “state of things,” and
authorize and empower the President to ascertain and pro-
claim the duty or rate thereby fixed by Congress,

It would seem appropriate while compar.ng section 8 of the
act of 1890, as considered in Field v. Clark, with this amend-
ment, particularly in view of the criticism of that case by
Senators, that two of the justices dissented therefrom to point
out that the grounds of dissent therein are cured by appro-
priate language in this amendment. The grounds of that dis-
sent related solely to the words authorizing action by the
President upon an ascertainment which “he may deem to be
rec:procally urequal and unreasonable,” and that he might
continue the suspension of the free list or continue proclaimed
rates of duty in effect * for such time as he shall deem just.”
It was urged by the dissentients that the word “deem" per-
mitted a judgment by the President, and that the latter phrase
vested in him an unlimited discretion. These objections are
met and avoided in this amendment by investing the President
with no diseretion or judgment whatever in proclaiming a duty
but authorizing him to proclaim only the duty shown by pre-
scribed facts or state of things. So, by the last phrase of
315 (c) he can only suspend a proclaimed duty not in his dis-
cretion but as follows:

“That the President, proceeding as hereinbefore provided for
the proclamation of such rates of duties, may, when he shall
determine that it is so shown that the competitive advantages
have changed or no longer exist which led to such proclamation,
accordingly as so shown modify or terminate the same.”

It will contribute to the completeness of the consideration
of Field v. Clark case to note that the majority opinion, appre-
ciating the force of the minority view as stated, justified its
disregard of the discretionary import of the word “deem” as
employed in the act by holding that the context implied that
the President would examine all the pertinent laws and regula-
tions of the foreign country “in their effect upon American
products,” wherefore his discretion or judgment was by the act
not unlimited but so controlled. (See Field v. Clark, 143 U. 8.
649, at page 693.) In fact, the majority opinion (p. 692) ex-
pressly so interprets the word, saying “ deemed, that is, which
he found to be,”” The soundness of the principles and decision
enunciated in Field v. Clark®however, have so commended
themselves to the Supreme Court that they have subsequently
been quoted in ertenso and applied, and the case is uniformly
referred to as the leading case upon the subject. (See Union
Bridge Co. v. United States, 204 U. S,, pp. 378 and 383; United
States v. Grimaud, 220 U. 8. 508, 520.)

The next kindred decision of the Supreme Court was Butt-
field v. Stranahan (192 U. 8. 470), and particularly at page
496. The statute, the constitutionality of which was challenged
in that ecase, was the act of March 2, 1897 (29 Stat. 604),
entitled “An act to prevent the importation of impure and un-
wholesome tea.” That act exercised the constitutional power
‘“to regulate commerce with foreign nations” in two particu-
lars: It provided for the establishment of a tea board to select
certain samples of tea, which, when approved by the Secretary
of the Treasury and made such and deposited at the variouns
parts of entry should become exclusive standards for the
admission of tea into this country. It was claimed that thereby
the Secretary and not Congress established the test or rule as
to what teas should be imported. The right to import tea into
this country was by this act further made dependent upon the
importation being deemed or judged by the designated enstoms
examiners as up to these standards of samples selected and
approved by the Secretary. Such as was so deemed or judged
by the examiners was admitted and such as wus not was re-
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jected and denied entry. Certain teas being rejected at the
port of New York as not up to these standards, it was claimed
that this act also vested in the officials of the customs a legis-
lative power in that the finding of similarity to the samples, a
condition precedent to entry was vested in them, and the con-
stitutionality thereof was accordingly challenged. Denying
this claim the court, at page 496 of said volume, said:

“The claim that the statute commits {o the arbitrary dis-
eretion of the Secretary of the Treasury the determination of
what teas may be imported, and therefore in effect vests that
ofticinl with legislative power, is without merit. We are of the
opinion that the statute, when properly construed, as said by
the Circunit Court of Appeals, but expresses the purpose to ex-
clude the lowest grade of tea, whether demonstrably of inferior
purity, or unfit for consumption, or presumably so because of
their inferior quality. This, in effect, was the fizing of a
primary standard, and devolved wpon the Becretary of the
Treasury the mere executive duty to effectuate the legisiative
policy declared in the statute. The case is within the prineiple
of Field v. Clark (143 U. 8. 649), where it was decided that
the third section of the tariff act of October 1, 1800, was not
repugnant to the Constitution as conferring legislative and
treaty-making power cn the President because it authorized
him to suspend the provisions of the act relating to the free
introduction of sugar, molasses, coffee, tea, and hides. We may
say of the legislation in this case, as was said in the legislation
considered in Field ». Clark, that it does not, in any real sense,
invest administrative officials with the power of legislation.
Congress legislated on the subject as far as was reasonably
practicable, and from the necesgities of the case was compelled
to leare lo erecutive officials the duty of bringing about the re-
sult pointed out by the statute. To deny the power of Congress
to delegate snch a duty would, in effect, amount but to declar-
ing that the plenary power vested in Congress to regulate for-
eign commerce could not be efficacionsly exerted.

“ Whether or not the Secretary of the Treasury failed to
carry iuto effect the expressed purpose of Congress and estab-
lished standards which operated to exclude teas which would
have been entitled to admission had proper standards been
adopted is a gquestion we are not ealled upen to consider. The
sufficiency of the standards adopted by the Secretary of the
Treasury was comiitted to his judgment, to be honestly exer-
cised, and if that were important there is no assertion here of
bad faith or malice on the puart of that officer in fixing the
standards, or on the part of the defendant in the performance
uf the duties resting on him.”

The court further said:

“ The provisions in respeet to the fixing of standards and the
esamination of samples by Government experts was for the
purpose of determining whether the conditions existed which
conferred the right to import, and they therefore in no just
sense concerned a taking of property. This latter question was
intended by Congress to be finally settled, not by a Jjudicial
proceeding but by the action of the agents of the Government,
upon whom power on the subject was conferred.”

It will be noted that the sufficiency of these samples which
were to determine the right of entry of tea into this country
was a matter committed to the judgment or selection of the
Seeretary of the Treasury. It will be further noted that the
conrt predicated its decision u the principle that Congress
having in the act expressed it poge, it was within the con-
gtitutional powers of Congress fo delegate the execution of
that purpose to the Secretary of the Treasury. The act, as
said by the court, * devolved on the Secretary of the Treasury
the mere executive duty te- effectuate the legislative policy de-
clared in the statute,” even though that executive performance
involved a choice as to means to that end.

The fact of similarity of the imported teas to these standard
samples as to “purity,” * quality,” and “ fitness for consump-
tion” was made condition precedent to admission into this
country, and the determination thereof vested in the examiners.
Congress here legislated in so far as practicable and delegated
to the Secretary the power to establish standards and the ex-
aminers the power to find the facts as to similarity thereto
necossary to the execution of the law. These officials do not
thereby legislate, but they execute the legislation had by Con-
gress by exercising their judgment or decision in the selectien
of samples and determining similarity, although that selection
fixed the duty in the particular case.

Likewise, it may be said of section 315, Congress has clearly
therein set forth its legislative “ purpose.” That * purpose” is
made dependent upon and is controlled by varying market
valunes. Wherefore, Congress has, in so far as practically pos-
gible, by preseribing the facts and conditions of trade in our
markets which shall admeasure these duties, prescribed what

the duties shall be and empowered the President to effectuate
the congressional purpose to equalize by these duties the sell-
Ing prices in otlir markets of similar foreign and domestic goods
by ascertaining these facts and their equivalent duties and so
proclaiming. This is not legislating but performing acts in
execution of legislation,

The case following was that of the Union Bridge Co. v.
United States (204 U. 8. 364), particularly at pages 378 and
887, inclusive. The elaborateness of the opinion indicates the
importance with which the case was received and considered by
the Supreme Court. The statute the constitutionality of which
was challenged was the provision of section 18 of the river
and harbor act of 1899 (30 Stat. 1121, 1153) providing for the
“removal or alteration of bridges which are unreasonable
obstructions to navigation after the Secretary of War has,
pursuant to the procedure prescribed in the wet, ascertained
that they are such obstructions.”

The exact words of investment were:

“That whenever the Secretary of War shall have reason to
belwre that any railroad or other bridge now constructed

* * over any of the navigable waterways of the United
Si:atea is an wunreasonable obstruection to the free navigation
of such waters on account of insufficient height, width of span,
or otherwise, or where there is difficulty in passing the draw
opening or draw span of such bridge by rafts, steamboats, or
other water craft, it shall be the duty of the said Secretary,
first giving the parties reasonable opportunity to be heard, to
give notice to the persons or corporations owning or controlling
such bridge so to alter the same as ito render navigation
through or under it reasonably free, easy, and unobstructed;
and in giving such notice he shall specify the changes, * * *#
that are required to be made, and shall prescribe in each case
a reasonable time in which to make them # =

Proceeding thereunder, the Secretary of War found the
bridge over the Allegheny River, near where it joins the
Monongahela to form the Ohio, an unreasonable obstruction to
navigation and the commerce among the States of the United
States and required the Union Bridge Co., owners thereof, to
make certain specified changes. The company refusing, crimi-
nal information against it and conmviction was had. The
authority of the Secretary of War vested by this statute
was assailed as an unconstitutional delegation of the legis-
ggve power of Congress to regulate commerce among the

tes,

The precise and here applicable point adjudicated was that
whereas the Union Bridge Co. claimed that the duty of regn-
lating commerce among the States, and consequently of what
was an obstruction thereof and what was necessary to be
done in regulation thereof, having been vested by the Con-
stitution solely in Congress, a law enacted by Congres: which
was made dependent for enforcement upon the finding by
the Becretary of War that a particular bridge was an “un-
reasonable obstruction to commerce,” and a direction by him
to perform certain acts determined by him necessary to
render the bridge not an obstruoction to navigation and com-
merce was a delegation to the Secretary of precisely what
the Constitution required to be done by Congress. The Supreme
Court held that this provision was not unconstitotional as a
delegation of legislative or judicial power to an executive
officer. The decision I8 expressly rested upon the cascs of
the brig Awrora, Field v. Clark, and Buttfield ». Stranahan,
supra. Those cases are quoted in eztenso, constroed, sad
approved. The doctrine as announced by the Supreme Courts
of Ohio and Pennsylvania is made the doectrine of the court.
Applying that doctrine to the particular case, the court, at
pages 385 to 387, said:

“ It would seem too clear to admit of serious doubt that the
statute under which the Secretary of War proceeded is in en-
tire harmony with the principles announced in former cases,
In no substantial, just sense does it confer upen that officer
as the head of an executive department powers strictly legis-
lative or judicial in their nature or which must be exclusively
exercised by Congress or by the courts. It has long been the
policy of the Government to remove sich wnreasonable ob-
structions to the free navigation of the waterways of the United
States as were caused by bridges maintained over them. That
such an object was of common interest and within the com-
petency of Congress under ils power to regulate commerce
everyone must admit, for commerce comprehends navigation
and, therefore, to free navigation from unreasonable obstruc-
tions is a legitimate exertion of that power. (Gibhons ».
Ogden, 9 Wheat. 1, 189, 180.) As appPopriate to the object to
be accomplished, as a means to an end within the power of
the National Government, Congress, in execution of a declared
policy, committed to the Secretary of War the duly of ascer-
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taining all the facts essential in any inquiry whether particular
bridges over the watericays of the United States were unrea-
sonable obstructions to free navigation. Beyond question, if
it had so elected, (‘ongress, in some effective mode and with-
out previous investigation through executive officers, could
have (etermined for itself primarily the fact whether the
brifdge here In question wuas an unreasonable obstruction to
mavigation, and if it was found to be of that character could
by direct legislation have required the defendant {o make such
alterations of its bridge as were requisite for the protection of
navigation and commerce over the waterway In guestion. But
investigations by Congress as to each particular bridge alleged
to constitute an unreasonable obstruction to free navigation
and direct legislation covering each case separately would be
impracticable in view of the vast and varied interests which
require national legislation from time to time. By the statute
in question Congress declered in effect that navigation should
be freed from unreasonable obstructions arising from bridges
of insufficient height, width of span, or other defects. If
stopped, howerver, with this declaration of ¢ general rule and
imposed upon the Secretary of War the duty of ascertaining
what particular cases came within the rule prescribed by Con-
gress, ag well as the duty of enforcing the rwle in such cases.
In performing that duty the Secretary of War will only exe-
cnte the clearly expressed will of Congress and will not, in any
trie sense, exert legislative or judicial power. He could nof
be said to exercise strictly legislative or judicial power any
more, for instance, than it could be said that executive officers
exercise such power when, upon investigation, they ascertained
whether a particular applicant for a pension belongs to a class
of persons who under the general rules prescribed by Congress
are entitled to pensions. If the priuciple for which the de-
fendant contends received our approval, the conclusion could
not be avoided that execntive officers in all the departments,
in carrying out the will of Congress as expressed in statutes
enacted by it, have from the foundation of the National Gov-
ernment exercised and are now exercising powwers as mere de-
tails that are strictly legislative or judicial in their nature.
This will be apparent upon an examination of the various stat-
utes that confer authority upon execmtive departments in re-
spect of the enforcement of the laws of the United States.
Indeed, it is not too much to say that a denial to Congress of
the right under the Constitution to delegate the power to de-
termine some fact or the state of things upon which the en-
forcement of its enactment depends wouwld be * to stop the wheels
of government’ and bring about confusion, if net paralysis, in
the conduct of the public business.”

The same provision of the river and harbor act was again
challenged upon like constitutional grounds in Monongahela
Bridgze Co. v. United States (216 U. 8. 177), at page 192. The
court reviewed with approval its previous decisions upon the
subject and expressly declined to recede from the doctrine of
the Union Bridge Co. v. United States and the cases upon which
that decision had been predicated,

The statute challenged in the next ensning case of similar
imiport, United States ». Grimand (220 U. 8. 500), was a pro-
vision of the act of June 4, 1807 (30 Stat. 35; Rev. Stat., sec.
5388), providing that the Secretary of Agricultore could make
roles and regulations governing the national parks, and such
a rule so made as fo grazing sheep on forest reserves, having
the force of law and providing eriminal punishment for viola-
tinn thereof, was not unconstitutional as a delegation of legis-
Iative power, The case reached the Supreme Court when one
Grimaud, without permit and in violation eof the prescribed
rerulations for the Sierra Forest Reserve, Calif,, grazed sheep
therenpon and was proceeded against criminally under said
regnlations. He contended the regulations prescribing a crime
were 1meonstitutional as a delegation by Congress to the Secre-
tary of Agrieulture of its power to define and establish what
shall coustitute a crime against the United States. In denying
this plea the Supreme Court, quoting from Union Bridge Co. v.
United States and Field v. Clark (supra), said at page 521

“That *Congress can not delegate legislative power to the.

President is a principle universally recognized as vital to the
integrity and maintenance of the system of government ordained
by the Constitution.” (Field v. Clark, 143 U. 8. 649, 692.) But
the authority to make administrative rilles is not a delegation of
legrislative power, nor are such rates raiged from an adminisira-
tive 1o a Tegislative character because the violation thereof is
punished as a public offensge.”

This is by far the broadest decision ipon this subject, in that
it sustained an authority to constitute a crime against the
United States delegated to the Secretary of Agriculture icithout
preseribing any elements, facts, or state of things controlling
of the Secretary in that denouncement.

Such is not the case, however, with section 315. Therein are
clearly deflned and prescribed the facts and conditions, or
state of things, which sball constitute and admeasure the
ﬂlut.la-::1 Iaid by Congress to be ascertained and proclaimed by the
President,

In Hannibal Bridge Co. v. United States (221 U. 8. 194) the
court was again called upon to determine the validity of section
18 of the river and harbor act of 1809,

The statute proceeded under in this case was the same as
in Union Bridge Co.’s case, supra. After due proceedings the
Secretary of War found and advised the Hannibal Bridge Co.,
the Wabash Railroad Co., and the Missouri Pacific Railway Co.
that the bridge over the Mississippi River at Hannibal, Mo.,
owned or controlled by sald companies, was * an unreasonable
obstruction to free navigalion” or commerce and ordered cer-
tain specified changes. The companies refused to comply with
the Secretary’s order, were duly proceeded against by criminal
information, and convicted. On appeal they questioned the
constitutionality of the act as an upauthorized delegation of
congressional power. At page 205 the court in denying this
contention said:

“The assignments of error are very numerons. But we feel
constrained to say that ne one of them causes a serions donbt
as to the correctness of the judgment sought to be reviewed.
This court has heretofore held, upon full consideration, that
Congress had full authority under the Constitution to enact
section 18 of the act of March 8, 1899 (ch. 425, 80 Stat. 1153),
and that the delegation to the Secretary of War of the au-
thority specified in that section was not a departure from the
established constitutional rnle that forbids the delegation of
strietly legislative or judicial powers to an executive officer of
the Government. All that the act did was to impose upon the
Secretary the duty of attending to such details as were necessary
in order to carry out the declared policy of the Government
48 to the free and unobstructed navigation of those waters, of
the United States over which Congress in virtue of its power
to regulate commerce had paramount control * * ** ({Tpnjon
Bridge Co. v. United States, 204 U. S. 364; Monongahela
Bridge Co. v. United States, 216 U. 8, 177; Field ». Clark, 148
U. 8. 649 ; Buttfield v. Stranahan, 192 U. 8. 470.)

Obviously there is not an entire lack of parity in results
between a rate of duty and a bridge as an obstruction to com-
merce. The constitutional power as to the regulation of com-
merce applies equally to each, The full force and effect of the
Union Bridge Co. and Hannibal Bridge Co. decisions, as here
applicable, can best be had by bearing in mind that full and
complete authority was therein vested in the Secretary to de-
termine and give notice of erecfly what would Ve required to
effect free navigation or an unobstructed commerce, Congress
having declared the policy of unobstructed navigable rivers
by bridges, *or otherwise,” it was competent the court said
to delegaie to the Secretary [ull power to deternvine what icus
such an obstruction and what remedy should be enforced. So
Congress having declared the policy of equalizing different
competitive conditions in our markets may well -on that an-
thority authorize the President to determine those differences
and their remedy. By section 315, however, Congress not only
prescribes whut the President shall determine to inaugurate
action, to wit, differences in competitive conditions, but also
preseribes precisely the remedy he shall apply, to wit, a duty
equal to those differences or change of classification.

1t will be noted that in all of the foregoing cases the principle
early established in the brig Awrore cases and in Wayman
against Southard, supra, that Congress, having by general pro-
visions declared its policy, may vest those who are te act nnder
such general provisions with full powers to put that policy into
effect as and when prescribed by Congress.

Applying these principles to the proposed provisions, legisla-
tive power is exercised when Congress declares that a pre-
scribed duty—that is, one equal to the net difference between
two named trade conditions—shall be levied and collected.
What the President is required to do is simply in execution of
this act of Congress. His duties are neither judicial nor legis-
lative, but purely administrative. He is vested with no discre-
tion, but commanded to act upon certain preseribed conditions
or a prescribed state of facts to be ascertained and made known
in the mamner prescribed by Congress. Congress, therefore,
and not the President, levies this duty in terms of a prescribed
“ state of facts” to be ascertdined and proclaimed by the Presi-
dent.

From the foregoing it is bevond question and will not be dis-
puted that Congress can enact an import revenune or fax statite
to be put into effect, enforced, or suspended upon the ascervtain-
ment and proclamation of prescribed facts or a state of things
by a denominated offivial or officials,
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The distingnished junior Senator from Montana [Mr.
Warsu], in his very able presentation of the guestion chal-
lenging the constitutionality of section 315, stated:

“ It is not without significance in thig connection that among
the vast multitude of cases dealing with the subject of the dele-
gation of legislative power few, if any, can be found in which
the delegation of the tawxing power was involved, the legisia-
tures apparently recognizing, instinctively or otherwise, that it
could be delegated or that a well-nigh universal conviction pre-
vails that it is unwise to do so.”

The proposed legislation has parallel and precedent in, and
to a large extent is patterned after, several well-known, long-
enforced, and often-construed acts of Congress which in prin-
ciple, in constitutional and treaty relations and in legal concept,
are alike this,

While these are here presented as precedents for the amend-
ment, section 315, they are likewise pertinent to our next in-
quiry, which is the crucial, determinative, and only real ques-
tion here Involved, to wit:

Can Congress levy an import duty in terms of a fact or state
of facts to be ascertained and proclaimed by the President?

The constitutional grant for the several acts referred to,
and which will now be considered, is found in seection 8 of
Article I, as follows:

U e g P L R b lay and collect taxes, duties, im-
posts, and excises, * ¥ but all duties, imposts. and ex-
cises shall be uniform throughout the United States.

HO ¥

S5 To regulate conunerwe- with foreign nations, and among
the several States, * *

i S * *'

4 N e coin money, regulate the value thereof, and of foreign
coin, * *

“18. To nml\e all laws which shall be necessary and proper
for earrying info execution the foregoing powers, * *#

Preliminarily, it may be instanced, as before stated, that
every statute preseribing ‘““market \alue " as a basis for ad
valorem duties, and vesting in the appraiser or some officer
of the Government acting as such the power to estimate, de-
clare, and apply the same, was a statute in integral and neces-
sary part levying a duty in terms of a state of things to be
ascertained by the named official. While the rate was fixed
by Congress, the actual duty levied was dependent upon the
state of things determined by the appraiser, which might and
often did differ from day to day, according to the country
of exportation, or as the state of things constituting * market
vialue " varied and was found by the appraiser.

While, of course, these statutes were not delegations of the
“ legislative ¥ power, they were a delegation of the authority
to ascertain and apply or declare a duty, in accordance with
the legislative purpose prescribed by the statute levying a
duty according to and as measured by a legislatively prescribed
state of things, to wit, *“ market values,” to be ascertained and
applled by a designated official, the complete fixing of which
required but the mathematical process of applying the pre-
seribed “rate” to the state of things or basis found by the
appraiser. These legislative precedents were early enacted
while the debates and controversies of the constitutional con-
vention were clearly in the minds of our legislators and have
been repeatedly reenacted throughout our entire natural ex-
istence.

Because the authority of Congress to levy and collect ton-
nage and commodity * duties™ is authorized and vested by
the =ame provision of the Constitution, the Supreme Court in
dizen=sing the constitutionality of either uniformly refers to
and quotes the language and congressional course as prece-
dent of the other. (See particularly Field r. Clark, supra.)
Upon that authority the same course will here be pursued.
(See also Union Bridge Co. v. United States, 204 U, 8. 564.)

P'recigely in principle alike the submitted provisions and sub-
stantially so in language was section 5 of the tariff act of 1807
(80 Stat, L. 151, 2056). That provigion reads;

“ Sk, 5, That whenever any country, dependency, or colony
shull pay or bestow, directly or indirectly, any bounty or grant
upon the exportation of any article or merchandise from such
country, dependency, or colony, and such article or merchan-
dise is dutiable under the provisions of this act, then, upon the
importation of any such article or merchandise into the United
States, whether the same shall be imported directly from the
conntry of production or otherwise, and whether such article
or merchandise is imported in the same condition as when ex-
ported from the country of production or has been changed in
condition by manufacture or otherwise, there shall be levied
and paid in all sueh ecases, in addition to the duties otherwise
imposed by this act, an addifional duty equal to the net amount
of sych bounty or grant, however the same be paid or bestowed.

The net amount of all such bounties or grants shall be from fime
to time ascertained, determined, und declared by the Secretary
of the Treasury, who shall make all needful regulations for the
identification of such articles and merchandizge and for the
assessment and collection of such additional duties.”

The provision was in substantially exact language reenacted
in the Payne-Aldrich Tariff Act of 1909 (36 Stut, L. 11, 85),
and again reenacted in the Underwood-Simmons Tariff Act of
1913 (38 Stat. 1. 114, 193), and is presently in force.

Herein Congress levies a duty in terns of a * state of things,”
to wit, “a duty equal to the net amouni” of a bounty or
grant, to be * ascertained,” * determined,” and * declared ” by
the Secretary of the Treasury. The “net amount " of a bounty
or graut always involves, first, a legal determination of the law
bestowing the same; and, second, the effect upon trade and com-
merce of the operation of that grant. In the latter respect its
determination is often quite alike the determination of the ef-
fect upon trade and commerce of Import tariff laws. Such
bounties or grants in fact often are effected by export laws.
Wherefore in this statute we now have, and since July 27, 1897,
more than a quarter century, have had a statute precisely alike .
section 315 levying a duty in terms of a state of things, resid-
ing in a condition of trade and commerce and the operation
tltléer.elipon of laws, to be ascertained and declared by a nawed
official.

During the existence of this statute it has in numerous cases
been before the courts for adjudication. Thus, in Downs
v. United States (187 U. 8. 496) the Supreme Court con-
strued this provision as applying to the so-called Russian Sugar
Bounty cases. A reading of the intricate findings of fact and
conclusions of law necessary upon the part of the Secretary in
that case, in order to determine the exact duty to be levied, is
convinecing of the comparatively simiple duties of like nature
imposed upon the President by section 315,

In Nicholas & Co. v. United States (T Ct. Cust. Appls. 97)
the United States Court of Customs Appenls construed the sec-
tion as it appeared as paragraph E, section 4, of the tarlft
act of 1913, as applicable to the so-called potage taxes or
allowances made by Great Britain upon spirits exported to this
country, That decision by the United States Court of Customs
Appeals was on certiorari afficmed by the Supreme Court of
the United States (Nicholas & Co. v. United States, 249 U. 8.
34). Its repeated legislative enactment by Congresses of hoth
political parties is of itself a legislative interpretation of the
power to so enact (Field v. Clark, 148 U, 8. 449).

It may be instructive to delineate the moduz operandi of
this provision from the actunl facts occeurring in the Nicholas
& Co. case. The guestion of whether or not the so-called allow-
ance hy Great Britain upon liquors exported to this country
was or was not a bounty within the provisions of section 5,
as reenacted in the tariff act of 1913, wias long. contested by
the oflicials of that countey. The Treasury Department at times
changed its decision upon the subject. Finally by Treasury
Decision 3466, upon the advice of the Attorney General that
the deeision of whether or not such allowance by Great Dritain
wis or was not a bounty within the provisions of said act of
1013 was “ one better fitted for judicial determination than for
an expression of his opinion,” the amount of such allowance
was ascertained and proclaimed by the Secretary of the Treas-
ury in accordance with the provisions of said section 5, as ap-
pearing in the act of 1918, as ammmfhm to 3 pence per gallon
upon plain British spirvits mad b pence per gallon on compound
8pirits,

Upon an importation at the port of New York of such liquors
the collector thereat, in obedience to the proclamation of the
Secretary of the Treasury, renorted ags follows:

“The merchandigse conzists of British spirits imported from
the United Kingdom of Great Britain and Ireland. Following
the instructions contained in Treasury Decizions 34466 and
84572, that an export bounty is allowed on plain British spirits
of 3 pence per British proof gallon and 5 pence per gallon on
compound spirits, a countervailing duty, equal to the bounty
paid, was assessed under paragraph E of section 4, act of
1013, in addition to the regular rate of duty provided for in
Schedule H of said act.”

The Board of General Appraisgers affirmed the decision of
the collector (G. A. T7568: T. D. 235595). Upon appeal by the
importers to the United States Court of Customs Appeals
the decision of the Board of General Appraisers was affirmed,
Nicholas & Co. v, United States (T Ot. Cust, Appls. 97), and
upon review by certiorari the decigion of that court was
affirmed by the Supreme Court, Nicholas & Co. v, United States
(249 U. 8. 34).

Thus in all respects a statute precisely similar has loug
been upon the statute books, is heing executed. and had been
construed by the highest courts. How cun it be said, there-
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fore, in the presence of such an approved investment by Con-
gress in the Secretary of the Treasury, to determine from
stated things, residing in conditions of trade and commerce
as affected by laws and regunlations, a duty to be collected and
to convert that finding into an applicable form of duty, that
Congress can not so empower the President?

There will be noted in passing that Congress, by section 5
and its statutory successors, had vested in the Secretary of
the Treasury the determination and decigion as to the amount
of this bounty and its equivalent in additional duties. As a
matter of fact, that is a matter of daily practice at almost
every customhouse in the country,

In concluding the consideration of this statute it may be
well, in view of the debate in the Senate, to state that it
provided no review by the courts of the findings of the state
of facts by the Secretary of the Treasury, though the act
levied a duty or tax, and has uniformly been held by the
conrts as conclusive upon all the courts. In this particular,
in a well-considered case (Franklin Sugar Refining Co. v.
United States, 178 Fed. Rep. 743), the court said:

“ It was undoubtedly the intention of Congress, in the enact-
ment of this section, that the findings of the Secretary as to
the ameount of hounties paid by the fogeign countries and col-
lectible npon importation of merchandise as a countervailing
duiy should be final so far as any revision or examination by
the courts is coneerned. We see no difference between this
provision of the act of 1897 and that section in the various
tariff acts which reguives the Secretary of the Treasury fo
proclaim the values of foreign coins after they have been
ascertiained by the estimate of the Director of tlm_MI_nt, in so
far as the finding of fact is toe be regarded as binding upon
the eowrts under this provision.

“As-to the values of foreign coins, the Supreme Qourt in four
eases. to wit. Arthur ». Richards (90 U. 8. 259, 23 L. Ed. 95) ;
Cramer v. Arthur (102 U, 8. 612, 26 L. E.:d. 259) ; Hadden v.
Mervitt (115 U. 8. 25, 5 Sup, Ct. 1169, 29 L. Ed. 3332 ; and United
States », Klingenberg (153 U. 8. 93, 14 Sup. Ct. 780, 38 L. Ed.
647). declared that the finding or estimate of the Director of
th& Mint, as proclaimed by the Secretary of the Treasury, was
binding not only upen the collector and the Board of General
Appraisers but upon the courts as well; and we have no do}lbt
it was the intention of Congress that in the matier of the eollec-
tion of the countervailing duties the amount fired by the Sec-
retary of the Treaswry to be collected on impertations can not
he inquired into by the courts but must be settled as declared
by the Treasury Department. If there has been # mistake the
remedy is by appeal to the Secretary. Im case that has not
been done, the eourts ean not admit evidence for the purpose of
inquiring into the question as to whether the amount fixed by
the Secretary was or was not correct.”

The precise legal doctrine applicable to such cases will later
be stated. But that Congress can lay a duty on imports and
anthorize some official to determine the same in 3 prescribed
manner withont judicial review of the finding is elementary in
enstoms import law and long since established beyond con-
troversy.

'l'lmn{ are many acts of Congress providing gllscriminating
duties upon tounage which are identieal in principle and perti-
nent. 1t will be noted as stated that the constitutional grant
to Congress of the right to levy duties upon tonnage is by the
same provision granting such right as to importations. Aecord-
jngly and uniformly such acts are reviewed by the Supreme
Court as pertinent expesitions of the exercise by Congress of
its deemed constitutional rights as to each,

Section 4219 of the Revised Statutes in part provided:

w4019 * * * On all foreign vessels which shall be en-
tered in the United States from any foreign port or place, to
and with which vessels of the United States are not ordinarily
permitted to enter and trade, there shall be paid a duty at the
rate of $2 per ton; and none of the duties on tonnage above
mentioned shall be levied on the vessels of any foreign nation
if the President ef the United States sholl be satisfied that the
digcriminating or eountervailing duties of such foreign nations,
so far as thoy operate to ile disadvaniage of the United States,
have been abolished.” * * *

Pertinent here is the investment by that seetion in the Presi-
dent to suspend tonnage duties npon the finding by him that
the diseriminating or countervailing duties levied by a foreign
nation “ se far as they operate to the disadvantage of the United
Stntes " were abelished. Thus a condition of trade and com-
merve resulting from the imposition of duties upon eur trade
was to be determined by the President as a condition precedent
to the suspension of tonnage duties levied by the United States.

Seetion 2502 of the Revised Statutes provided a discriminat-
fng duty of 10 per cent ad valorem in additien te the duties

imposed by law upon merchandise imported in vessels not of the
United States.

Section 4228 of the Revised Statutes provided for the determi-
nation by the President of any discriminative duties upon
either tonnage or importationg of any foreign nation as against
the United States on his proclamation to that effect, and vested
in him a power wpon such determination to suspend or discon-
tinue similar diseriminations made by this country. The provi-
si_gl;d as amended July 24, 1807 (30 Stat. L. p. 214), further pro-
vi ;

“That the President is authorized o suspend in pari ihe
operations of seetions 4219 and 2502, so that foreign vessels from
a country imposing partiel discriminating duties upon American
vessels or partial discriminating import duties upon American
merchandise may enjoy in our ports the identical privileges
which the same class of American vessels and merchandise may
enjoy in said foreign country.”

This last provision was construed by the Attorney General not
to have been r 1 by section 22 of the Dingley Tariff Act
of July 24, 1897 (30 Stat. L. 151), but to be continued in force
therewith (21 Op. Atty. Gen. 597). It will be particularly
noted that the power vested in the President by that statute in
determining the parfial discriminatory duties and putting in
effect “ identical privileges" ifnvolred the power ito delermine
the equivalent duty which this country would exact in such
cases.

These provisions of the Revised Statutes are in legal concept
in exact accordance with the propesed amendment. In each,
Congress laid a duty not only upon tonnage but imports into
the United States, in terms of a state of things or conditions
resulting from the effect of laws upon commerce, to be ascer-
tained and proclaimed by the President.

Peculiarly and erectly parallel is the amendment to section
4228, of July 24, 1897, enacted coincident with the Dingley
Tariff Aect. Congress therein fixed no duty in terms of pre-
seribed figures or rates, but levied a diseriminating duty en
foreign vessels and merchandise in terms of a state of things,
to wit, a duty equal to that levied by such country on our
vessels or merchandise, to be ascertained and proclaimed by the
President. That is to say, the President was to investigate the
effect upon our exports to the particular country of their laws
and the effect of our laws upon the imports hereto from such
country, and if he found that their laws discriminated less
against our exports thereto than our laws did against their
exports to this country, he was to calculate what duty thereby
shown would enable them to * enjoy in our ports identical privi-
leges,” and aceordingly suspend whelly or in part the tonuage
duties levied in section 4219 or the diseriminating import
duties levied in section 2502 and proclaim in effect the duty
provided by -Congress and ascertained as aforesaid. BMost im-
portant it should be noted that the President was here vested
with a discretion as to which duty he would suspend. He
might suspend that provided by section 4219 or section 2502,
or he might suspend, in whole or in part, both, in his discre-
tion. Likewise with the pelicy of Congress to equalize is-
criminations and their effect upon trade, it was within its
power to delegate to the President a discretion as to the pre-
cise erecution of the statute, whether as to section 4219 or
2502, or both, just as in this amendment it is competent for
Congress, having declared the peoliey to equalize conditions of
eompetition in our markets, to vest in the President a discre-
tion ag to the execution of that policy by adopting a ehange
of rate or form of duty or classification, assuming the amend-
ment as drawn so permits an election.

But a close study of these sections of the Revised Statutes,
long if not now in force, reveals the same legal concept that
supports section 315 In this bill. 1In all Congress laid or pro-
vided a duty in terms of a prescribed state of things, residing
in defined cenditions of trade as effected by laws operating
therenpon, and directed the President to admeasure one set o
discriminations and resulting trade conditions agninst the other,
and to determine whail rate of duty thereby shown would equal«
ize ithe discriminations against or conditions affecting this
country. The act levied the prescribed duties upon imports or
tonnage into this country. The President ascertained and pro-
claimed the same as and in the manner preseribed by the act.

To the same effect is section 1 of the act of July 25, 1892 (27
Stat. L., 167). That secfion reads:

“Sgre. 1. Passage of vessels through St. Marys Falls Canal—
tolls: That, with a view of securing reeiprocal advantages for
the ecitizens, perts, and vessels of the United States om and
after the 1st day of August, 1892, whenever and so often as the
President shall be sotigfied that the passege through any canal
or lock conmeeted with the navigation ef the Bt. Lawrence
River, the Great Lakes, or the waterways connecting the same,
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of any vessels of the United States, or of cargoes or passengers
in transit to any port of the United States is prolibited or is
made difficult or burdensome by the imposition of tolls or oiher-
wise, which, in view of tlie free passage through the St. Marys
Falls Canal now permitted to vessels of all nations, he shall
deem to be reciprocally unjust and unreasonable, he shall have
the power, and it shall be hiz duty to suspend by proclamaiion
io that effect for such time and to such extent (including
absolute prohibition) as he shall deem just the right of free
passage through the St. Marys Falls Canal, so far as it relates
to vessels owned by the subjects of the Government to dis-
criminating against the citizens, ports, or vessels of the United
States, to to any cargoes, portions of cargoes, or passengers
in transit to the ports of the Government making such dis-
erimivation, whether carried in vessels of the United States or
of other nations. In asuch case and during such suspensions
toll shall be levied, collected, and paid as follows, to wit:
Upon freight of whatever kind or description not to erceed
£2 per ton; upon passengers, nof to erceed $5 each, as shall
be from time to time defermvined by the President.”

By preclamation of August 18, 1892, the President. under
the authority of the above act, and because of claimed dis-
crimination against citizens of the United States in the use
of the Welland Canal, proclaimed and enforced a toll of 20 cenls
per ton on all freight passing through St. Marys Falls Canal
in transit to any part of the Dominion of Canada. Subse-
guently, and on February 21, 1913, by proclamation he sus-
pended this ascertainerd and enforced tonnage duty. (27 Stat.
1. 10650.) :

So aa to section 14 of the act of June 26, 1884, chapter 121 (23
Stut, L. 57), as set forth by the court in Field v. Clark (649,
639), as follows: ;

* By the fourteenth section of the actof June 26, 1884, chapter
121, removing ecertain burdens on the American merchant
marine and encouraging the American foreign trade, certain
fomnage dutics were imposed upon vessels entering the United
States from any foreign port or place in North America, Cen-
tral America, the West India Islands, Bahama Islands, Ber-
muda Islands, Sandwich Islands, or Newfoundland, and the
President was authorized to suspend the collection of so wiuch
of those duties on vessels entering from certain ports as might
be in excess of the tonnage and lighthouse dues, or other
equiralent tar or tezes imposed on American vessels by the
government of the foreign country im which such port was
situated, and should upon the passage of the act ‘and from time
io time thereafter as often as it may become necessary, by
reazon of changes in the laws of the foreign countries above
mentioned, indicate by proclamation the ports to which such
suspension shall apply end the rate or raies of tonnage duty,
if any, to be collected under such suspensions.’”

In execution of that act Presidents Arthur and Oleveland
issued proclamations.

This statute is precisely of the same legal concept as amend-
ment 315a. Certain tonnage duties are levied by previous acts
of Congress. In view of uncertain and varying future con-
ditions, Congress by this act levied a substitute tonnage duty,
in the terms of a certain prescribed state of things, to wit,
the difference between the prescribed tonnage duties and the
tonnage duties and equivalent taxes imposed by the foreign

overnment on American vessels, and provides that such shall
ﬁe ascertained and proclaimed by the President. While the act
requires the President to * indicate by proclamation * * *#
tlie rate or rates of tonnage duty, if any to be collected,” Con-
gress had fixed the duty in terms of facts prescribed in the act
and directs the President to ascertain and proclaim the equiva-
fent rate.

It is meet to note that in the case of Field v, Clark, supra,
at page 689, the Supreme Court of the United States adveried
to thiz provigion of the lmw and all of the foregoing stalutes as
illustration of the powers of Congress exercised under the Con-
stitution and as a legislative precedent for upholding the con-
stitutionality of the statute the subject of review in Field ».
Clurk as not in excess of the legislative power. Here again
we find Congress levying a duty in terms of facts, or a state of
facts, and the President empowered to ascertain and proclaim
a rate of duly which will equalize in our commerce that state
of facts—precizely the thing done in section 315.

Similar statutes are those relating to the ascertainment of
the value of foreign coins. The constitutional grant in this
particular is subdivision 5 of the eighth section of Article 1:
“To coin money, regilate the value thereof, and of foreign
eoik oF | e

Therein is an express grant to Congress to by legislation fix
the value of foreign coin. Has Congress itself by act in detail
fixed the value of foreign coin? Uniformly Congress, having

declared its policy Ly prescribing the basis of such only as
“the pure metal of such coin of standard value,” has confined
the necessary ascertainment and proclamations thereof to ad-
ministrative officials of the Government. More particularly
in point is that not only has Congress so enacted, but it has
provided that in all reliquidations of duties upon imported
merchandise this ascertainment and finding by an administra-
tive official shall be adopied as one of the elements of dutiable
value. This legislation, in principle, iz in exact accordance
with the proposed statute. What difference can there be in
confiding the ascertainment of the value of foreign money and
confiding the ascertainment of the value of foreign merchan-
dise measured by that money to administrative officials? So
intimately connected is this subject with that of the collection
of duties upon foreign imports that the relevant provisions
of recent years have found thewselves gs parts of our import
tarifi’ laws,

The provision long ago and now in principle enforced was a
part of the tariff act of August 27, 1804 (28 Stats. L. 532). As
section 25 it read:

“ 8ec. 25. (Value of foreign coins.) That the value of foreign
coin as expressed in the money of account of the United States
shall be that of the pure metal of such coin of standard value,
and the value of the standard coins in eirculation of the various
nations of the world shall be estimated quarterly by the Direc-
tor of the Mint and be proclaimed by the Secretary of the
Treasury immediately after the passage of this act and there-
after quarterly on the 1st day of January, April, July. and
October in each year. And the values so proclaimed shall be
followed in estimating the value of all foreign merchandise ex-
ported to the United States during the quarter for which the
value is proclaimed, and the date of the consular certification
of any invoice shall, for the purposes of this section, be con-
sidered the date of exportation: Provided, That the Secretary
of the Treasury may order the reliquidation of any entry at a
different value whenever satisfactory evidence shall be pro-
duced to him showing that the value in United States currency
of the foreign money specified in the invoice was, at the date
of certification, at least 10 per cent more or less than the vahe
proclaimed during the gquarter in which the consular certifica-
tion occurred.”

. Perhaps no provision of equal life has been the subject of
move litigation than this. Its provisions have been before the
Supreme Court for construction in numerous cases,

This section not only vests in the Secretary of the Treasury
power to ascertain and proclaim the value of foreign coins. as
found and reported to him by the Director of the Mint, but. in
line with the proposed legislation, imposes upon all customs
officials the duty of acceptance of that proclaimed value in the
reliquidation of import customs entries. It requires but the
suggestion to prove that this ascertained and proclaimed find-
ing, by virtue of this statute, affects the amount of duties col-
lected upon all imported merchandise. Yet this ascertainment
is made and enforced by administrative officials, whereas the
Constitution vests in Congress alone by legislation the power
to “ regulate the value of foreign coin.”

In so far as the statute is made expressly applicable and con-
trolling of customs liquidations to that extent, no doubt its
constitutionality may be rested in subsection 18 of Article I,
section 8 thereof, supra, as a law enacted * necessary and proper
for carrying into execution,” among othier powers, section 1 of
that article “ to lay and collect duties.” The statute, however,
forms a striking illustration of the declaration by Congress of
its policy, to wit, that the value of foreign coinsg * shall be that
of the pure metal of such coin of standard value,” and then
delegating to the Secretary and Director of the Mint the power
to find all the facts and state of facts, to wit, * values,” neces-
sary for the execution of the laws.

It is appropriate to here note also that this flnding and
proclamation of facts constituting a material factor in taxes
levied upon imports and delegated to the Secretary is not
under our laws made or under our Constitution of a right
reviewable by any court. (Arthur #. Richards, 90 U. 8. 250,
23 L. Ed. 95; Cramer v». Arthur, 102 U. 8, 612, 26 L. Ed. 259 ;
Hadden ». Merritt, 115 U. 8. 25, 5 Sup. C't. 1169, 29 1. Ed. 333;
and U. 8. ». Klingenberg, 153 U, 8. 83, 14 Sap. Ct. 790, 38
L. Ed. 647.)

The last foregoing statute contributes to this presentation
another statutory precedent whereby Congress, having declared
its poliey as to what shall be the basic principle in the regunla-
tion of foreign coins, has delegated the execution of that
policy to the Secretary and made his finding of the fact or state
of things in pursuance of that defined policy final and the
measure of a material component part of all dnties levied at
the customhouse. Thereby Congress lays this duty in the
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termis of prescribed facts or state of facts to be ascertained
and declared by the Secretary. Wherefore it is respectfully
concluded that an answer to the inquiry, “ Can Congress levy
an import duly in terms of a fact or state of facts 1o be ascer-
tained and proclaimed by the President?” finds abundant
statutory precedent enacted by Congress from the foundation
of the Government to the present, approved by the highest
courts, and during all of sald time and at present constituting
an integral, efficlent, and important part of our import revenue
system. And that is precisely the legal concept of and thing
done by section 315,

Legislation upon the subject of the rate-making power of
railroad and public utilities commissions affords further perti-
nent precedents, There is a marked difference, however, in
the constitutional requirements where Congress is authorizing
a person or hoard to lay an fmport customs duty and to fix a
freight or passenger rate. The Constitution expressly em-
powers Congress to lay a * duty.,” but does net expressly re-
guire Congress to establish a freight rate. The later. in so far
as interstate commerce is concerned, is a “ regnlation of cowm-
merce among the States," and as such rate fixing may rightly
be held to be a necessary incidental means to that end. It
may well come within the category of the incidental powers
granted Congress by subsection 18 of section § of Article I
of the Constitution to make “ all laws which shall be necessary
and proper for carrying into execution the foregoing powers,”
inclnded within which * foregoing powers " is that “to regu-
late commerce among the several States.” Therefore in dele-
gating the duty-levying power different, or at least additional,
constitutional requirements must be ohserved.

That investment in the Interstate Commnerce Commission is
in very simple language. Its constitutionality has never heen
considered in any of the courts. Up to the Hepburn Act of
June 29, 190G, the Interstate Commerce Commission was not
Invested with the power to fix a rate. (See Interstate Com-
merce Commission . Cincinnati, New Orleans & Texas Pacific
Ruilway Co., 167 U. 8. 479.)

By the Hepburn Act, bowever, of June 28, 1006, section 15
(34 Stat. L., chap. 3501, p. 589). that power was granted the
comnission by Congress. The langunge of the grant is very
simple. It is provided:

“That the commission is authorized and empowered, and it
shall be its duty, whenever, after full hearing upon s complaint
made * * ¥ it shall be of the opinion that any of the rates,
or charges whatsoever, demanded, charged, or colleeted by any
common carrier or carriers, * * * gare unjust or uurepson-
able, or unjustly discriminatory, or unduly preferential or
prejudicial, or otherwisge in violation of any of the provisions of
this act, to determine and prescribe what will be the just and
seasonable rate or rates, charge or charges, to he thereafter ob-
served in such cases as the maximum to be charged; * * *#
and to make an order "—

And so forth.

Subisequently, by the act of June 18, 1910 (36 Srat. L., chap.
809, 551), that section was amended. The amendment, how-
ever, in so far as it vested the commission with power to fix
A rate, in no material import differs from the language of the
Hepburn Act. While the constitutionality of this provision was
never questioned, the act was the subject of comment by the
Supreme Court of the United States in Texas & Pacific Rail-
way Co. v. Abllene Cotton Oil Co. (204 U. 8. 426) ; Interstate
Commerce Cominission v. United States of America ex rel.
Humboldt Steamship Co, (224 U. S, 474) ; Interstate Commerce
Commission v. Loulsville & Nashville Railroad Co. (227 U. 8.
88) : and Interstate Commerce Commission v. Goodrich Transit
Co. (224 U. 8. 194).

Should the courts, however, hold that section 3135 is in fact
subject to the limitations of the constitutional power to *lay
® ¢ % duties"” as well as or instead of * to regulate colnmerce
with forelgn nations,” the simple statutory authorization of the

_ Hepburn Act would not suffice, but the rules laid down in Field
. Clark (143 U. 8. 640) and other like cases cited would have
to he observed in the manner done by section 815a.

The legal status or judicinl status with reference to the
powers vested in the Interstate Commerce Commission as to
rate making is well concluded in Willoughby on Constitution,
volume 2 (1910), page 1324, as follows:

“That a considerable awount of regulative control over rail-
ways may constitutionally be delegated to the Interstate Com-
merce Commission has not been disputed. It was not until the
act of 1906, however, that that body was intrusted by Congress
with the authority to fix in specific instances the rates that
interstate raflways might charge. By that law it is provided
ihat the rates which these companies may legally fix, or which
may be fixed for them by the commissign, must be * just and

reasonable.” This is, practically, the only principle legislatively
laid doicn for the guidance -and control of the commission. The
question, therefore, which still awalts final judicial settlement
by the Supremne Court is whether this provision of the law
may fairly be said to lay down a sufficiently definite rule which
the commission is merely to apply to specific cases as they
arise fo warrant the determination that that body has not been
endowed with a discretionary power of fixing rates which is
in fact legislative. The opinion may, however, be hazarded
that, arguing from Field v, Clark, Buttfield v. Stranahan, and
Union Bridge Co. v. United States, the act of 1906 will be sus-
tained. Indeed, in Interstate Commerce Commission ., Chi-
cago, Rock Island & Pacific Railway (218 U. 8. 88) snd Inter-
state Commerce Commission v, Chicago, Burlington & Quincy
Railroad (218 U, 8. 113) the rate-making powers of the com-
mission seem to be accepted without constitutional guestion.”

More apposite authority will be found in cases arising in
the States. The constitutions of several of the States expressly
vest the rate-making power as to railroads in the State legis-
latures. The necessary incident to the development of public
enterprises and railroad trausportation has made it necessary
in alinost if not every State of the Union that the legislature
delegate this aunthority to some board or commission. The con-
stitutionality of this delegation of authority has in several of
the States been frequently contested,

Thus, In Louisville & Nashville Railway v. Garrett (231
U. §. 208, 305) it is stated:

“It has frequently been pointed out that prescribing rates
for the future is an act legislative, and not judicial, in kind,
* * * If pertains, broadly speaking, to the legislative power,
The legislature may act directly or, in the abhsence of constitu-
tional restriction, it may commit the authority to fix rates to a
subordinate hody.”

In Atlantic Coast Line Railroad ». North Carolina Corporation
Commission (206 U. 8. 1, 19), the Supreme Court stated :

“The elementary proposition that railroads from the public
nature of the business by them carried on and the interest which
the public have in their operation are subject, as to their State
business, to State regulation, which may be exerted either
directly by the legislative authority or by administrative bodies
endowed with power to that end, is not and could not be sue-
cessfully questioned in view of the long line of authorities sus-
taining that doctrine.”

The constitution of the State of Missouri (sec. 1, art. 4; sec.
14, art. 12) provided as follows :

“The legislative power, subject to the limitations herein
contalned, shall be vested in a senate and house of represents-
tives, to be styled the General Assembly of the State of Mis-
souri,” And “The general assembly * * % ghall from
time to time pass laws establishing reasonable maximum rates
of charges for fthe transportation of passengers and freight
fié sn‘nm railroads and enforce all such laws by adequate penal-

5"

Speiking of the power of the State legislature to delegate
that anthority the supreme court of that State in a well-con-
sidered case, State v. Public Service Commission (104 S. .
287-295), stated:

“ It is also settled beyond doubt or cavil that this power of
prescribing maximom rafes for common earriers, which, as we
have seen, legislatures possess pursuant to an untrammeled
grant of powers to pass laws, may be delegated to a public
service commission. To this rule, unless inhibited by express
constitutional provision, there is not a reputable exception.
* * * He reads the cases in vain who does not concede the
authority of the legislature, absent an express comstitutional
provision which forbids, to delegate to an adminisirative body
the power to fix rates for the carriage of freight and pas-
sengers.”

Acting under the aforesaid constitutional authority the legis-
lature by the laws of 1913, section 47, page 583, enacted :

“ Whenever the commission shall be of the opinion = *= =
that the maximum rates * * * are insufficient to yield
reasonable compensation for the service rendered, * * =
the commission shall * * * Jdetermine the just and reason-
able rates, fares, and charges to be thereafter observed and
in force as the maximum to be charged for the service to be
performed, nofwitbstanding that a higher rate, fare, or charge
has been heretofore authorized by statute.”

The Missouri Supreme Court in the case cited held this to
be a properly delegated function by the legislature, even to the
extent of setting aside a rate previously established by the
legislature itself.

Similar enactments by othier States under essentially similar
constitutional powers and restrictions have been uplelil.  (See
Chicago, Burlington & Quinc¢y Railroad r. Jones, 149 111, 361,
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376; State v. Baltimore & Ohio Railroad, 76 W. Va, 809 ; State
¢. Railroad Commission, 52 Wash. 83; Georgia Railroad wv.
Smith, 70 Ga. 694, 698; Railroad Commission ». Ceniral of
Georgia Railway, 170 Fed. Rep. 225, 238.)

It may be said generally of all of these statutes the delega-
tion of authority was to “make reasonable and just rates of
freight and passenger tariffs,” or to * make Just and reasonable
rates, fares, and charges.”

The general delegation of authority In such ecases is quite
gimilar to that delegated the United States Interstate Com-
merce Commission to fix “ just and reasonable ™ rates,

It is observable that the general ground asserted by the
courts in those State cases is that the granting of the power to
fix rates is mot prohibited by the particular State constitution,

The general rule of construction that State legislatures pos-
sess all powers not inhibited by the particular State consti-
tution, while Congress possesses only those powers expressly
granted by the Constitution of the Untied States, is not here
Jost sight of, but it is confidently asserted that the express
grant to Congress by paragraph 18, section 8, Article I of the
Censtitution of power to make all laws *“which shall be neces-
sary and proper for carrying into execuntion " the powers therein
eranted to *lay duties” and “regulate foreign commerce,”
mey well be deemed a sufficient constitutienal warrant of this
amendinent,

Without indulging a discriminating review of these decisions,
it would seein proper to observe that while the langunage of
many upholds a delegation of the legisleiive power, no such
claim as to section 315 is made. What is here asserted is that
the Congress by this amendment will delegate no legislative
powers but enact a statute legislatively complete prescribing
therein autherity to the President to make the same effective
u#s and when therein by Congress prescribed.

We now come to an important censideration attending all
delegations by the legislatures of authority to execute a law,

While the Supreme Court, as has been heretofore shown, has
repeatedly ruled that it is sufficlent for the Congress to declare
its general policy delegating to the particular official the au-
thority to fill in the detalls, Willoughby on the Constitution,
volume 2, page 1310, concisely states the most limited rule as
adopted by a class of cases, as follows:

“The Congress can not delegate its power to make a law,
but it can make a law to delegate a power to determine some
foct or state of things upon which the law makes or intends to
make its own action depend. To deny this would be to stop
the wheels of Government. There are many things upon which
wise and useful legislation must depend which can not be
known to the lawmaking power and must therefore be a subject
of inquiry and determination outside of the halls of legislation.

“The doctrine thus declared is without objection so long as
the facis which are to determine the erecutive acts are such as
may be precisely stated by the legislature and certainly ascer-
tained by the Erecutive. When this iz not so, the officer in-
rusted with the execation of the law is necessarily vested with
an independent judgment as te when and how the law shall be
execiited ; and when this independence of judgment is consider-
able there is ground for holding that the law is not simply
one #n presenti to take effect #n futuro, but is a delegation by
the lawmaking body of its legislative discretion.”

The provisions of section 315, however, are well within the
more narrow rule.

Are the *“facts™ or “‘state of things” prescribed by the
amendment and made determinative of his action when ascer-
tained and proclaimed by the President “ precisely stated by the
legislature,” and such &s may be “certainly ascertained™ by
fhe Executive?

1t would seem that the necessary implication, if not mandate
of a statute, requiring investigation of conditions “in the
markets of the United States,” clearly directed an investiga-
tion of “ market values,” and when applied to imperted mer-
chandise as imported necessarily referred to such in wholesale
quantities. The whole framework of our tariff laws is so ob-
vieusly thus predicated that no other conception of their refer-
ence ordinarily obtains. Indeed, until enactment of the customs
administrative act of 1890 the word * wholesale ” did not ap-
pear in any of the acts making “ market value™ the basis of
tariff caleulations, None of the cases detining * market value ”
#s the basis of tariff duties, the Cliquot Champagne case (8
Wal., 70 U. 8. 114, 125) or Muser ¢. Magone (155 U. 8. 240,
2409, in any part mentions the word “ wholesale.” Nor does
the statute construed in the former .case provide other than
that goods should be invoiced at their “ actual market value.”
See act of March 3, 1863 (12 Stat. L. 727). JMoreover, to-day
no existing statnte employs the word “ wholesale ” as applied
to “market velne” as a basis of dutles. Thus paragraph R,

section 3, of the Underwood-8immons Act provides duties shall
be assessed upon the “actual market value”™ or “ wholesale
price” of imported goods “in the principal markets of the
country from whence exported.” Herein, then, *“ market value ”
is, as throughout our entire tarlff legislation, used as synony-
mous with *“wholesale price.” In relating the presidential
ascertainment as to dmported goods to market conditions or
values in the “markets” of the United States by a member
provision of our tariff laws there would seem to be no question
that the reference is to wholesale sales of such.

We may therefore proceed upon the assumption that the Jit-
eral and legal force of the “ facts " or * state of things” “ made
determinative of the presidential action” by the amendment
is the wholesale selling priee in onr markets of like or similar
foreign and domestic articles competing therein and the dif-
ferences between such as influenced by the competitive con-
ditions attending each. (Snpplemental thereto is 815 (¢), but
it is preferred to make this presentation without aid of that
provision.) The debates in the Senate and the plain unequiv-
ocal meaning of the language of the section leave unmistak-
able that such is its unquestionable literal import. The facts
or state of things embraced therewithin and therefore made
determinative of the presidential action may be reduced to
“market values” or * wholesale prices " and the “ differences”
between them. That such as herein written constitute a man-
date by Congress to the Executive *“precisely stated” and
capable of being “ certalnly ascertained ™ is witnessed by legis-
lative precedents and tie consistent administrative practice in
impz:rt custems matters since the foundation of the Govern-
ment. i

Commencing with the tariff act of July 4, 1789 (1 Stat. L.
26), and almost continuously sinee, Congress has levied ad
valorem duties by predicating a preseribed rate upon the
“value,” “true value,” “market wulue,” or “actual market
value ” of the imported article, a “fact” or “state of things”
constituted by Congress in these acts an integral and necessary
part of such levy, and in haéc verbe delegated to a denominaied
official or officials the power to asecertain and apply or declave,
The delegation of this authority to these officials for more thian
a hundred years was in these words alone for example, “ actual
market value,” without words of further definition or direction,-
While the courts construed the meaning of the phrase and ile-
fined what matters conld be taken imto eonsideration hy the
appraisers under this delegation of anthority as in the Clinnot
Champagne case (3 Wall, 70 U, B. 114) and Muser v. Mugone
(155 U. 8. 240), and numerous other decisions, it was not nntil
August 5, 1909, as a part of the tariff act of that date, that Con-
gress further stated in detail and thus more definitely pre-
scribed the facts made determinative of “ market value” when
ascertained by the appraisers.

I therefore the terms “value” and “actual market value ™
were deemed and employed by Congress as sufficiently deterimi-
native and descriptive of a delegated authority to ascertain and
proclaim a duty, or at least an integral and necessary part
thereof as prescribed by Congress, why is not the language of
this amendment, plainly synonymous with and the liferal equiy-
alent thereof, so sufficient?

Nor are we without abundant legislative precedent for the
sufficiency, under the stated rule, of the literal expression ein-
ployed in section 315 made determinative of the presidential
action, to wit, “ the differences in competition in trade in our
markets as between like or similar domestic and foreign
goods.” This specification of facts or state of things and their
asceriainiment is made by Congress determinative and descrip-
tive of the presidential mandate and authority.

The query, in other words, is, Is this statement or desecrip-
tion of facts too indefinite to enable the President to proceed
to ascertain and admeasure with, or determine the equality
between the same, and an established duty, or therefrom ecal-
culate and proclaim a duty equal therewith? If so, Congress
by this bill is proceeding to amn idle act for this delegation to _
the President is exactly of the aseertainments the Congress is *
now endeavoring and has so endeavored in the making of
every tariff.

Moreover, there are numerous statutes assigning the Presi-
dent similar powers of admeasuring conditions of commerce
as effected by laws operating thereupon, with one another or
with prescribed or authorized duties,

Thus by section 3 of the tariff act of October 1, 1800, supra,
the subject of the decision in Field against Clark, the President
was reqnired to determine whether the laws of foreign coun-
tries in their effects upon our commerce in their murkets were
reciprocally “ equal™ and * reasonable,” as compurml with the
effects of certain of our laws in omr markets upoir their cup-
merce, To do se the President mecessarily -usceviained und
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balanced the competitive conditions thus resulting in foreign
markets with those in our markets and admeasured the ex-
tent each was affected by the rates fixed in the tariff laws of
the respective countries, to determine if in trade their effects
were equal. He was thereby required to admeasure and bal-
ance trade conditions with each other and with tariff rates,
and determine their equality as conditions precedent to action.
The facts or state of things which determine the Executive
acts in this amendment are the same, more “certainly ascer-
tainable,” if anything, because of findings in our markets.

By section 5 of the act of July 24, 1987, supre, the * facts
which were to determine the Executive acts” as stated In the
sectlon was a finding that any country bestowed a “bounty”
or “grant,” whereupon the Secretary was to determine and
declare a duty equal to the “net amount of that bounty or
grant.” A bounty or grant, as shown by the voluminous litiga-
tion under this statute might consist of innumerable devices of
law and fact subtly applied in different countries of the world,
thereby effecting obscured conditions in competitive trade and
their net equality in duties, a state of things extremely difficult
of “certain ascertainment.” That section, however, contain-
ing that mandate by Congress to the Secretary, has existed
upon our statutes for decades and is being daily enforced.
Certainly the “facts which there control the Executive acts”
are neither more “ clearly stated” nor more * certainly ascer-
tainable” than the mandate of this amendment to find or
determine in our markets the “difference ” between conditions
of competition or wholesale prices as between foreign and do-
mestic goods, and mathematically convert that difference into
an equivalent duty.

So, by secfion 14 of the act of June 26, 1884, supra, the
“faets which were to determine the Executive acts” were a
finding of the effects upon our trade of the operation of ton-
nage taxes, lghthouse dues, and other “equivalent tax or taxes”
imposed by foreign countries. The President was required to
so ascertain and remit our tonnage duties accordingly, thereby
admeasuring said resulting conditions of trade by a rate of
duty to be by him found and caleulated as shown by said con-
ditions and proclaimed. Certainiy the effect of those foreign
exactions upon our trade was no more “certainly ascertain-
able” than the effect of our tariff laws upon competing foreign
anil domestic goods in our markets. Nor was the equalizing
rate of duty necessary under that statute any the less *cer-
tainly ascertainable” than under this amendment.

In the presence of the extended quotation and discussion of
the foregoing statutes comparable in legal concept and literal
import with this amendment, it seems unwarranted to extend
the liscussion of obvious applicable precedents.

It may be well to briefly quote what the Congress has deemed
and employed in various statutes as a “precise statement™ of
“ certainly ascertainable” * facts which are to determine the
Executive acts” in delegating to an officer authority to deter-
mine some fact or state of things upon which the Congress has
made its own action depend.

In section 25, act of August 27, 1894, Congress provided that
“{lie value of foreign coin * * * shall be that of the pure
metal of such coin of standard value” as a sufficient specifica-
tion of the stated thing to be ascertained.

In the numerous reciprocity, retaliatory, and diseriminating
import tariff statutes enacted by Congress, wherein conditions
of trade are made determinative of Executive action, that they
 shall be reciprocally equal and reasonable,” is more often than
otherwise preseribed as and therefore deemed by Congress a
sufticient specification of the facts which are to determine the
Executive acts.

Undler the Hepburn Interstate Commerce Act of 1906, supra,
and many State acts indicated. supra, in regulation of freight
and passenger rates the legislative mandate and specification of
anllority deemed ample by Congress and the State legislatures
iz that they shall be “just and reasonable.”

In this amendment * the facts that are to determine the Exec-
utive acts” are prescribed as the “ differences in conditions of
conipetition between foreign and domestic articles,” in the last
analysls meaning relative wholesale selling prices therein. Be-
canse these have been the subject of similar legislative action
prescribed for determination by demominated officials now and
ever since the foundation of our Government, and because they
have during our entire national existence been and to-day are
being ascertained daily at every customhouse in the land by
our appraisers, there can be no question that such are both
“ precisely stated ” by the legislature and are “ certainly ascer-
tainable by the Executive.”

Wherefore it is respectfully submitted that the specification
of facts or state of things prescribed in the amendment as the

basis of action by the Executive is ample and well within the
most limited rule thereto relating.

The early embargo acts of Congress afford much light upon
the powers of Congress, the extent to which those powers may
be delegated, and what amounts to a sufficient specification of
facts determinate of Executive action in delegated suspension
and enforcement of legislation.

One of the earlier acts of Congress—that of July 4, 1799—
levied duties upon imported merchandise. Many, if not all, of
the embargo acts vested in the President enforcement and sus-
pension upon a state of things found as prescribed in these acts,
In this legislative status action thereunder by the President
suspended the then existing duties levied by Congress; where-
fore, Congress by these embargo acts vested in the President
upon his finding as therein prescribed the power to suspend
import duties exactly as he is here empowered.

Perhaps the most concise expression of the constitutionality
of these acts, and the philosophy thereof, is found in State of
Pennsylvania v. Wheeling and Belmont Bridge Co. (18 How. 390 ;
U. 8. 421, 439), wlerein it is stated:

*“ During the existence of the embargo, in the year 1808, it
was contended that under the commercial power an embargo
could not be imposed, as it destroyed commerce. But it was
held otherwise; so that the constitutionality of a regulation of
commerce by Congress does not depend upon the policy and
justice of such an act, but generally upon its discretion.

“An embargo is a temporary regulation, and is designed for
the protection of commerce, though for a time it may sus-
pend it.”

A review of those embargo and similar acts, as approved
delegations by Congress of authority to the President to suspend
or enforce acts of Congress, and particularly the literal specifi-
cations therein of the facts or a state of things, a finding of
which by the President was made determinative of his action,
is had in Union Bridge Co. v. United States (204 U. 8. 364,
880-381), reviewing them as cited with approval in Field ».
Clark (143 U. S. 649). The court said:

“In its consideration of this question the court, after referring
to the case of the brig Awrora, above cited, examined the numer-
ous- precedents in legislation showing to what extent the sus-
pension of certain provisions and the going into operation of
other provisions of an act of Congress had been made to depend
entirely upon the finding or ascertainment by the President of
certain facts, to be made known by his proclamation, The acts
of Congress which underwent examination by the court are
noted in the margin. B

“The result of that examination of legislative precedents
wins thus stated:

““Phe authority given to the President by the act of
June 4. 1794, to lay an embargo on all ships and vessels in
the ports of the United States “whenever, in his opinion, the
public safety shall so require,” and under regulations, to be
continued or revoked, *“wchenever he shall think proper™; by
the act of February 9, 1799, to remit and discontinue for
the time being the restraints and prohibitions which Con-
gress had prescribed with respect to commercial intercourse
with the French Republic, “if he shall deem it eepedient and
consistent 1with the interest of the United Stafes,”” and * to
revoke such order whenever, in his opinion, the interest of the
United States shall require™; by the act of December 19,
1806, to suspend for a named time the operation of the non-
importation act of the same year, “if in his judgment the pub'ic
interest should require it”; by the act of May 1, 1810, to
revive a former act, as to Great Britain or France, if either
couniry had not by a named day so revoked or modified its
edicts as not “to violate the neutral commerce of the Inited
States ™ ; by the acts of Mareh 3, 1815, and May 31, 1830, to
declare the repeal, as to any foreign nation, of the several
acts imposing duties on the tonnage of ships and vessels and
on goods, wares, and merchandise imported into the United
States when he should be “satisfied” that the discriminating
duties of such foreign natiomns, “so far as they operate o (he
disadvantage of the United States,” had been avolished: by
the act of March 6, 1866, to declare the provisions of fhe act
forbidding the importation info this country of neat cattle and
the hides of neat cattle to be inoperative “iwchenever in lis
judgment " their importation “may be made without danger
of the introduction or spread of contagious or infectious dis-
ease among the cattle of the United States,” must be re-
garded as unwarranted by the Constitution if the contention of
the appellants in respect to the third section of the anct of
October 1, 1890, be sustained.’”

A careful study of these acts in full will reveal that un-
doubtedly the court had carefully considered them in both
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these cases, and what in some instance might seem to have
been a delegation of discretion as to legislation was not so.
The context of the acts will show, it is confidently asserted
after careful examination of all of them, that either, as held
in Field ». Clark, the seeming discretion was impliedly lim-
ited by other terms of the act or they related to the erecution
of the act, wherein, we have seen, the Constitution permits &
discretion to be vested in the Executive.

Particular attention is invited to the language employed in
these acts in specification of the facts or state of things to
be found by the Hxecutive as determinative of his action,
such as, “if lhe shall deem it * * * consistent with the
interest of the United States” and “ whenever in his opinion
the interest of the United States shall require” and “if in his
judgment the public interest should require it.”

A precisely similar provision in principle is contained in
section 805 of the “revenue act of 1916," 39 Stat. L. 799,
reading :

“ Sge. 805. That whenever during the existence of a war in
which the United States is not engaged, the President shall
be saiisfied ithat there is reasonable ground {o believe that
under the laws, regulations, or practice of any country, colony,
ur dependency contrary to the law and practice of nations,
the importation into their own or any other country, de-
pendency, or colony of any article the product of the soil or
industry of the United States and net injurious to health or
morals iz prevented or restricied the President is authorized
and empowered to prohibit or restrict during the period such
prohibition or restriction is in force, the importation into the
United States of similar or other articles, products of such
country, dependency, or colony as in his opinion the public
titterest wmay vequire; aml in such case he shall make proclama-
tion stating the article or articles which are prohibited from
importation into the United States; and any person or per-
sons who shall import, or attempt or couspire to import, or
be concerned in iwmporting, such article or articles into the
United States confrary to the prohibition in such proclama-
tion shall be liable to a fine of not less than $2,000 nor more
than $50,000, or to imprisonment not to exceed two years,
or Doth, in the diseretion of the court. The Prosident may
change, modify, revoke, or reneiw such proclamation in his
discretion.”

The President therein is required to examine *“ the laws,
regulations, or practices™ of foreign nations and their effect
uponn our commerce, and if thereby he * be satisfied” that ex-
portations thereto from this country are * prevented or re-
stricted ' he is authorized and empowered to “ prehibit or re-
strict " the importation of like “or other * * * gproducts”
into this country *“as in his opinion the public interest may
require.” That paragraph is existing law and is precisely the
active language of the provisions of paragraph 317 and what
js here contended is too indefinite a deflnition or delegation
of the authority and power of the President under the Con-
stitutien.

The significant force of these precedents will be more fully
appreciated when we bear in mind that they were statutory
specifications of findings by the President condition precedent
to his suspending existing rates of duly prescribed by Con-
oress as well as suspending importations,

Particular attention is invited to these determinative speci-
fications of sueh facts or state of things by reason of the criti-
cisnis made in the Senate of the specifications of such facts in
Senate amendment, section 316. A comparison of these acts
with amendment will disclose that the specifications of such
farcts in the former so eriticized were copied verbatim et litera-
tim from those acts, long enforeed by our Executives and often
cited and quoted by our Supreme Court as appropriate prece-
dents for the exercise of congressional delegation of authority
in soch cases. In view of these precedents it is confidently sub-
mitted that in order fo hold unconstitutional seetion 315 and
rection 316 upon that ground it wonld be necessary to hold un-
constitntional the sound legislative basls repeatedly provided
by the Congress and approved by the Supreme Court, through-
ont a century of our early history, in defense and support of
our then predominant merchant marine and expanding com-
merce, .

It will be noted that the langnage of the proposed provisions
of law is made applicable not alone to the provisions of the
contemplated tariff act, but of all following tariff acts. This,
while effecting every contemplated purpose with reference to
the pending tariff aet, gives the provision the charvacter of an
administrative law. The value of that is found in the fact that
the Supreme Court has held that administrative tariff laws are
not reveaue acts levying “ duties ¥ within that term as used
in the Constitution and the treaties with various nations. As

such it readily takes its place among the administrative and
regulative laws of the Congress,

That fixing the basis of a duty is an exercise of the constitu-
tional power “ to regulate commerce with foreign nations (suh.
8, sec. 8, Art. I) and not the taxing power (sub. 1, see. 8,
Art. I), we reply that Congress in enacting section 315 is so
proceeding under this seetion and has so declared by express
words therein. That such a declaration in cases of doubt at
least will be looked to by the courts as determinative. See Head
Money Caszes (112 U. 8, 581, 394). Congress may employ the
instrumentality of a rate of duty upon imports to effeet and,
in the exercise of its constitutional power, to * regulate com-
merce with foreign nations.” See Russell ». Williams (106
U. 8. 623).

Thus a provision which had been a member provision of
tariff laws from an early date became section 8 of the tarift
act of 1872, In substance, it read as follows:

“ Sec. 8. That on and after the 1st day of October next there
shall be collected and paid on all goods, wares, and merchandise
of the growth or produce of countries east of the Oape of Good
Hope lexcept wool, raw cotten, and raw eilk, as reeled from
the cocoon, or not further advanced than tram, thrown, or
organzine), when imported from places west of the Cape of
Good Hope, a duty of 10 per cent ad valorem, in addition to the
duties imposed on any such article when imported directly from
the place or places of their growth or production.”

The provision long in our statutes came to be known as the
“Cape rule.”

That provision was before the Supreme Court in the case of
Russell ». Williams (106 U. 8. 623) for pertinent construction,
The case is an interesting one, and is based upon Hadden ».
The Collector (5 Wall. 107) and Sturges ». The Collector (12
Wall, 19), decisions of the Supreme Court of the United States.
The importation was one of tea from China. In answer to the
challenge before the court that by its terms it repealed cer-
tain specified duties levied in and by previous acts in force, the
court held that it was a general commercial regulation ap-
plicable without regard fo regular duties imposed for the pur-
poses of revenue, whether such articles were dutiable or free,
in such previous acts. The court said:

“In conformity with the principle of these decisions we are
of the opinion that the law in question continues in force in
reference to all goods not expressly exempted from its pro-
visions, whether dutiable or free, and whether new duties im-
paged are declared to be in liew of all other duties or not. Such
a declaration is a mere formula to indicate that the duties
newly imposed are to take the place of and supersede the pre-
vious duties especially imposed in the tariff schednles and not
to abrogate any general commercial regulations not expressly
mentioned. The duties on tea have heen several times changed
since 1861 : but, in our view, these changes had exclusive ref-
erence to the ordinary duties imposed for the purpose of reve-
nue only and not to the standing regulation which we are con-
sidering. In 1861 the regular duty on tea was fixed at 15
cents per pound; in 1864, at 25 cents; in 1870, at 15 cents; and
in 1872 it was placed with coffee on the free list. In 1861,
1864, and 1870 the duty was fixed in the general tariff laws of
those years, respectively, the first two of which also contained
the cape clanse discriminating in favor of direct importation.
The tariff act of 1870 did not reenact this clause, but neither
was it repealed; it remained in force as enacted in 1865 until
reenacted in the general tariff act of 1872, We do not think
that it was necessary to reenact it in 1870 in order to make it
operative upon those imports within its scope, the dutiex of
which were revised by that act. The object of that revision
was to readjust the regular schedule of duties, not to inter-
fere with the cape rule as a regulation of commerce, or any
other general regulation not expressly mentioned or referred
to in the act and not repugnant to its provisions, Both laws
could stand together without repugnancy. The cape rule con-
tained in the act of 1863 could only be regarded as repealed by
implication, if repealed at all; and, considering the object aml
purpose of the rule, such an implication was not necessarily
involved in the act of 1870, and therefore will not be inferred.”

In this respect the provision under consideration therein by
the court, and this proposed statute as drawn, have many
precedents in our tariff legislation, and the holdings by ihe
Supreme Court that they are regulations of commerce and not
provisions denouncing duties are uniform.

A similar guestion arose in Uhited States o, Nicholg (186G
U. 8. 208, 303) as to section 19 of the customs adiministrative
act of 1890 (28 Stat. L. 131, 139), which provided, as is pro-
vided by the current tariff act, that * whenever imported mer-
chandise is subjected to an ad valorem rate of durty * * #
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the duty shall be assessed upon the actual market price or
wholesale price of such merchandise * * * including the
value of all cartons, cages, crates, boxes, sacks, and coverings
of any kind, and all other costs, charges, and expenses * * *”
and so forth.

Here is a provision that levies an additional duty to that
preseribed in the schedules of the then existing tariff act, ac-
cording to fucts as found by the customs officials. Buch provi-
sions are nuinerous, not only in the current but in all preceding
tariff acts since the foundation of the Government. Of this
the Supreme Court in United States v, Nichols, supra, said:

“Though the tariff act of 1883 is not directly In issue -in
this case, it is pertinent to inquire whether the section above
cited respecting duties upon glass bottles were repealed by sec-
tion 10 of the customs administrative act. We are of the opin-
fon that they were not. The customs adminisiraiive act was
not @ tariff act, but, as its litle indicates, was intended to
simplify the laics in connection with the collection of the repe-
nues and to provide certain rules and regulations with respect
to the assessinent und collection of duties, and the remedies
of importers, and not to interfere wilh any duties theretofore
specifically impused or thereafier to. be imposed upon merchan-
dige Imported. Section 19 was intended to provide a general
method Tor the assessment of ad valorem duties and to require
the value of all cartons, cases, crates, boxes, sacks, and cover-
ings of any kind to be included in such valuation. * * *

“The large number of cases which hav: arisen under the
turiff acts with respect to the proper classification of glass
bottles show that in the mass of legislation upon that subject
it ig difiicult to evolve a construction applicable to all such
cnges or to determine what particular provision of the glass-
ware section shall be applied; but it is sufficient to say that
where such elaborate provisions are made for a specific tax on
gluss: bottles, whether filled or unfilled, and whether their
contents: be subject to ad valorem or specific duties, it was not
intended that the general word ‘ coverings '’ used in the cusioms
administrative act, which, as before observed, iz not a iariff
act at all, was intended to supply any deficiency that might
exikt in the tariff act with respect to those articles.” 1

Whether, however, section 315 be deemed enacted by Congress
as a duty levying provision or regulation of commerce, as
authorized by the Constitution, it seems clear that its provisions
are, under the authorities and precedents cited, well within the
constitutional mandates to the Congress,

This presentation may well be concluded by a consideration
seriatim of the remaining constitutional objections urged in the
Senate debate.

1. Indirectly only was it asserted that because action by the
President nunder tlie amendment, in the frst instance, could be
initinted or disregarded, in his diseretion; therefore the amend-
ment was unconstitutional. The reference is to the introductory
words of the amendment: “ Whenever the President upon inves-
Hizution * * = ghall find * * *” ete. If that objection
were tenable the vast majority of similar statutes enacted by
Congress would for that reason have been unconstitutional. The
long continued congressional interpretation and persistent usage
are sufficient to avoid this objection. Citation of a few prece-
dents will suffice. The French embargo act of June 4, 1704
(1 Stat. 1. 372}, initiated action upon the part of the President
in the diseretionary words: “ Whenever in his opinion the publie
gufety shall require * * *" Bection 3 of the act of October
1, 1890 (26 Stat. L. 567, 612), approved in Field v». Olark, supre,
initinted action by the President in the words: “ Whenever and
so often as the President shall be satisfied * * *” [Section
18 of the river and harbor act of March 3, 1800 (30 Stat., L.
1121, 1153, e 425), approved in Union Bridge Co. v. United
States (204 U. 8. 364), initiated action by the Secretary of
War by the words: * That whenever the Secretary of War shall
have reason to believe * #* * An examination of the simi-
lar statutes enacted throughout our national existence reveals
that the uniform statutory method of initiaiing action there-
nnder, as distinguished from the statement of facts determina-
tive of executive action heretofore considered, was as in this
amendment written. The justification of the well-settled prac-
tice is essayed by Willoughby on the Constitutiom, volume 2,
page 1318, section 775, as follows:

“ The qualifications to the rule prohibiting the delegation of
legislative power wlich have been earlier adverted to are those
which provide that while the real lawmaking power may mnot
be delegated, a discretionary authority may be granted to execu-
tive and administrative authorities: (1) To determine ichen
and how the power conferred are to be exercised, and (2) to
establish administrative mles and regulations, binding both
-upon their subordinates and upon the public, fixing in detail

the manner in which the requirements of the statutes are to
be met and the rights therein created to be enjoyed.

“The principle which permits the legislature to provide that
the administrative agent may determine when the circum-
stances are such as require the application of a law is de-
fended upon the ground that at the time this authority is
granted the rule of public policy, which is the essence of the
legislative act, is determined by the legislature, In other
words, the legislature, as it is its duty to do, determines that,
under given circumstances, certaln executive or administra-
tive action is to be taken, and that, under other circumstances,
different or no action at all is to be taken.”

Whatever may be sald of the logic of the rule its universal
legislative exercise and application has no doubt established its
?ég.r)ztlnm beyond controversy. Field ». Clark (143 U. S. 649,

2. The constitutionality of the amendment is further chal-
lenged upon the ground that the legislative policy is not ex-
pressly recited in the paragraph. The legislative practice in
this particular is not uniform. No decision has been produced,
however, and it is confidently asserted that none can be, so
helding. While a few of the legislative precedents expressly
write in the statute the legislative policy songht to be effected,
the vast majority do not. To sustain this contention would
lead to endless confusion in application of the first and para-
mount principle of legal construection as old as statutory law
itself, to wit, " that the intention or purpose of the legislature
is the first and highest rule of statutory interpretation.”” If
it were held that the courts could not indulge the long-estab-
lished rule and practice of ascertainment of the legislative pur-
pose of this amendment by examining its context and its rela-
tion to other statutes in puri materie, an unwarranted excep-
tion to the established law of legal construction would be in-
troduced. That the familiar rule of statutory construction,
that the statute itself is its best expositor, “ reading it from
its four corners,” applies here, as with other statutes, was the
view of Congress and the courts, and is applicable to such stat-
utes as this amendment, is manifest from the precedents and
decisions.

Thus, while section 8 of the act of October 1, 1890, ex-
pressly declared the legislative policy or purpose “ That with
a view to secure reciprocal trade with countries producing
the following articles, and for this purpose,” section 18 of the
river and harbor act of 1899 made no express declaration of
legislative, policy or purpose. The Supreme Court, however,
in Union Bridge Co. »v. United States (204 U. 8. 364, 385-388),
construing thaf act took judicial notice of the * policy of
Congress” to remove obstructions from navigable waterways
and, obviously from the context, held that the purpose “de.
clared ” by Congress.

An examination of the statutes quoted and construed, supra,
wherein the policy of the Congress in enacting the statute is
held controlling, discloses that in few If any of those statutes
was the legislative policy or purpose expressly stated in, but
was left to be inferred from, the context of the act.

The debates in the Senate and the context of this amendment
show that the legislative poliecy or purpose is plainly evidenced
by its context and its associate sections in the proposed act.

3. It is also asserted that the amendment is unconstitutional
in that it permits the President a discretion after the pre-
seribed investigation whether he will proclaim a changed rate
of duty or classification or form of duty.

Heretofore it has been shown that the language of the
amendment itself forbids exercise of such an election. The
amendment requires the President to proclaim only that rate
of duty or that form of duty or that classification “ shown by ”
the state of facts investigated * necessary”™ to egualize the
ascertained differences in conditions of competition,

But, it may be said, suppose those ascertained differences
show more than one of these authorizations a rate of duty or a
form of duty or a change of classification equally sufficient for
the purpose or * necessary " thereto, must not the President in
that situation exercise a discretion as to which he will pro-
claim? The answer is that though we assume the latter situa-
tion to be alicays present and the former argument untenable,
and that the President is by that part of the amendment in
all cases invested with a discretion as to which he will pro-
claim; nevertheless, the amendment is in that particular con-
stitutional.

1t can not be successfully, and probably will not be, disputed
that the purpose of the amendment is to equalize any differ-
ences in conditions of competition resulting after application
of the prescribed rates of duty and otber provisions of the act
between foreign and domestic goods in our markets. That is
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the obvious policy of Congress and the thing legislated by the
amendnient, When this is accomplished under the amendment
the policy of the Congress and the legislation to that end by this
amendment is completely fulfilled. The authority' in the
amendment to proclaim a change of rate or classification or
form of duty relates solely to the execution of the thing legis-
lated in its pursuance. The policy of the Congress and the
thing legislated is accomplished regardless of which change is
proclaimed by the President. These are but.instrumentalities
or means of execntion of the law.

The point is accurately stated in Field v. Clark (143 U. 8.
649, 0O3-694), saying:

“The true distinetion,” as Judge Ranny, speaking for the
Supreme Court of Ohio, has well said, * is between the delega-
tion of power to make the law, which necessarily involves a
discretion as to what it shall be, and conferring authority or
discretion as to itg erecution, to be exercised under and in
pursuance of the law. The first can not be done; to the latter
1o valid objection can be made.” (Cincinnati, Wilmington, ete.,
Railroad v. Commissioners, 1 Ohio St. 88.)

This quotation by the Supreme Court has been repeatedly ap-
proved by that court and later adopted as its own doctrine.
Union Bridge Co. v. United States (204 U. 8. 364, 382).

The principle was expressed in another form by that court in
Buftfield ». Stranahan (192 U. 8. 470, 496), supra, uphold-
ing the legislative designation of the Secretary to select and
adopt tea standards and providing a finding by the exam-
iner of similarity thereto as conditions precedent to the im-
portation of teas. Undoubtedly the Secretary exercised a
judgment or election in selecting these standards; they were,
however, means provided by Congress in execution of the act.
The Supreme Court here pertinently said ;

“ Congress legislated on the subject as far as was reasonably
practicable, and from the necessities of the case was com-
pelled to leave to executive officials the duty of bringing about
the result pointed out by the statute. To deny the power
of Congress to delegaie such a duty would, in effect, amount
to declaring that the plenary power vested in Congress to regu-
late foreign commerce could not be efficiently exerted.”

Willoughby on the Constitution, volume 2, chapter 775, page
1318, expresses the same thonght in the following language:

“The qualifications to the rule prohibiting the delegation of
legislative power which have been earlier adverted to are those
which provide that while the real law-making power may not be
delegated, a discretionary authority may be granted to executive
and administrative authorities: (1) To determine when and how
the powers conferred are to be exercised; * * **

A statutory instance of such a discretion being vested in ere-
cution of a statute, complete in all legislative details, was here-
tofore shown. By the act of July 24, 1897, the President was
vested, in order to carry out the purposes of that statute, with
the authority of either reducing the tonnage duties provided
in Revised Statutes 4228 or the import duties provided in Re-
vised Statutes 2502,

That a discretion may be vested as to the execution of a stat-
ute, as well as other here applicable expressions, will be found
asserted in the late decision of the Supreme Court, Mutual Film
Co. v. Ohio Industrial Commission (236 U. S. 230, 246), as
follows:

“To sustain the attack upon the statute as a delegation of
legislative power, complainant cites Harmon v. State (66 Ohio
Stat. 249). In that case a statute of the State committing to a
certain officer the duty of issuing a license to one desiring to act as
an engineer if ‘ found trustworthy and competent,” was declared
invalid because, as the court said, no standard was furnished by
the general assembly as to qualification. and no specification as
to wherein the applicant should be trustworthy and competent,
but all was *left to the opinion, finding, and caprice of the ex-
aminer,’ The case can be distinguished. Besides, later cases
have recognized the difficulty of exact separation of the powers
of government, and announced the principle that legislative
power is completely exercised where the law ‘is perfect, final,
and decisive in all of its parts, and the discretion given only
relates to its execution.”

While the earlier tariff acts prescribed this duty of the ap-
praiser in the various terms stated, no statutory definition of
“ market value ” was prescribed by Congress prior to the tariff
act of August 5, 1909. Theretofore this congressional mandate
of authority was nnqualified save by the legal force and effect
of the term “ market value,” or some like phrase. Thereunder
the appraiser exercised necessarily many discretions. The legis-
lative evolution of this delegated power, in present-day form, is
embraced in paragraphs “K.” “L,” and “R” of Section IIT of
the current tariff act of October 3, 1913 (vol. 38, pt. 1, Stat,
L., pp. 185, 186, and 189).

Therein is confided to the appraiser an absolute discretion
as to which market in the country of exportation he shall select
as the “ principal market” thereof. His selection or decision
thereof is final upon all the world.

The Supreme Court, in Stairs v. Peaslee (59 U. 8. (18 How.)
521), construed the phrase. The subject of decision was
“cuteh.” It was shown to be produced in the Bast Indies
only, Calcutta being the market of ezportation. It was, how-
ever, shipped to Halifax, thence consigned to the importers
at Boston. It was shown that London and Liverpool were the
principal markets of the British dominions for cutch. There
was a division of opinion among the judges of the United
States Circuit Court of Appeals at Boston, wherefore they
certified the following question to the Supreme Court of the
United States:

“Whether, in estimating the dutiable value of the cutch,
the appraisers should have taken the value at the market of
Calcutta, or London and Liverpool, or Halifax, at the period
of the exportation from Halifax.”

In answering, the court ruled:

‘“ It follows, therefore, as the cutch in question was shipped
and invoiced from Halifax, that it was the duty of the ap-
praisers to estimate and appraise it according to its value in
the principal markets of the British dominions. What markets
within these dominions were the principal ones for an article
of this description was a question of fact, not of law, and to
be decided by the appraisers, and not by the court. They, it
appears, determined that London and Liverpool were the prin-
cipal markets in Great Britain for the goods in guestion, and
appraised the cutch according to its value in these markets.
And as the appraisers are by law.the tribunal appointed to
determine this question, their decision’is conclusive upon the
importer as well as the Government.”

So, by paragraph “L” there is vested in the appraiser a dis-
cretion or decision whether he will accept for appraisement
purpose “actual market value” in that it is there provided
that if such “ can not be ascertained to the satisfaction of the
appraising officer,” he can proceed to find “ cost of production ”
and adopt the same in his determination of this controlling
factor in fixing the duty to be laid in the particular case.

And, further, by the same paragraph in certain cases of
consigned goods, the appraiser is required to admeasure the
duty otherwise ascertained by him with the American selling
prices of such or similar goods less certain deductions, decide
which is the hizher and adopt that as the essential factor con-
trolling and determinative of the duty laid by Congress.

All of these decisions or elections by the appraiser are but
in execution of the mandate of Congress to ascertain and adopt
“a market value” as an integral part of a duty laid by Con-
gress in part in terms of that fact.

Clearly whether the President proclaims a change of rate or
form of duty or classification is but the selection of one of the
means prescribed by Congress in the amendment for its ezecu-
tion, and the delegation of a discretion in exercise of judgment
in that particular is not, under all the authorities, a violation

‘of the constitutional inhibition against a delegation of the legis-

lative power. The thing here legislated is that the said ascer-
tained differences shall be equalized. The authorized means
to that end in eveawtion of the thing legislated, the differences
being ascertained, are the enumerated changes. By all the au-
thorities and precedents a discretion or judgment as to these in
the execution is under the Constitution permissible.

4, 1t is objected that no judicial or other review is allowed
or allowable from either the President's findings of fact or legal
interpretations in execution of the amendment.

Preclusively, it may be well to bear in mind that Congress
itself by this amendment levies the duty in terms of faets or
a state of things, and that the President merely executes the
statute in the manner therein prescribed. Any judicial review,
therefore, allowed or had of the findings of the facts or state of
things and the equivalent duty proclaimed by the President
would be a review of a congressional conclusion of fact fixing
a rate of duty. It seems trite to say that would be inhibited
by the Constitution as an usurpation by the judiciary of the
constitutional powers vested in Congress,

The consistent holdings of the courts is to the same effect.
It has heretofore been pointed out that the findings of the ap-
praisers of market value, entering into and a necessary part of
a duty is not the subject of judicial review and the Constitution
is not thereby violated.

The similarity of this congressionally delegated authority to
ascertain a duty levied by Congress in terms of facts with that
by this amendment provided has heretofore been discussed,

Upon this point of finality under the Constitution, the Su-
preme Court, in Hilton v. Merritt (110 U, 8. 97, 107), stated:
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“ The plaintiffs in error contend further that n denial of the
right to bring an action at law to recover duties paid under
an alleged excessive valuation of dutiable merchandise is de-
priving the importer of his property without due process of
law, and is therefore forbidden by the Constitution of the
United States. The cases of Murray's Lessee v. Hoboken Land
& Tmprovement Co. (18 How. 272) and Springer ». United
States (102 U. 8. 586) are conclusive on this point against the
plaintiff in error.”

Of like import is Muser v. Magone (155 U. 8. 240, 246-247) :

“The conclusiveness of the valuation of imported merchan-
dise made by the designated officials, in the absence of fraud,
is' too thoroughly settled to admit of further discussion. Hil-
ton v, Merritt (110 U. 8. 97), Auffmordt v. Hedden (137 U. 8.
810), Passavant v. United States (148 U. 8. 214). In Auff-
mordt v. Heddén it was said: * The Government has the right
to prescribe the conditions attending the importation of goods,
upon which it will permit the collector to be sued. One of
these conditions is that the appraisal shall be regarded as final.
# s * The provision as to the finality of the appraisement is
virtually a rule of evidence to be observed in the trial of the
suit brought against the collector.'”

A later expression to the same effect is found in Buttfield .
Stranahan (192 U. 8. 470, 492-493) :

“The power to regulate commerce with foreign nations is
expressly conferred upon Congress, and being an enumerated
power is complete in itself, acknowledging no limitations other
than those prescribed in the Constitution. Lottery Case (188
U. 8. 321, 353-856) ; Leisy v. Hardin (135 U. 8. 100, 108).
Whatever difference of opinion, if any, may have existed or does
exist eoncerning the limitations of the power resulting from
other provisions of the Constitution so far as interstate com-
merce 18 concerned, it is mot to be doubted that from the be-
ginning Congress exerciged a plenary power in respect to the
exclusion of merchandise brought from foreign countries, not
alone directly by the enactment of embargo statutes but in-
directly as a necessary result of provisions contained in tariff
legislation. It has also, in other than tariff legislation, ex-
erted a police power over foreign commerce by provisions which
in and of themselves amounted to the assertion of the right to
exclude merchandise at discretion. * * *

“ As g result of the complete power of Congress over foreign
commerce, it necessarily follows that no individual has a vested
right to trade with foreign nations which is so broad in char-
acter as to limit and restrict the power of Congress to deter-
mine what articles of merchandige may be imported into this
'country and the terms upon which a right to import may be
'erercised. This being true, it results that a statute which re-
‘strains the introduction of particular goods into the United
'States from considerations of publie policy does not violate the
‘due-process clause of the Constitution.”

Likewise with the investment by Congress in the Secretary
of the Treasury of the authority to ascertain and declare the
amount of duties equivalent to bounties granted by foreign
countries; and the like investment by Congress in the Secre-
tary of the Treasury to ascertain and proclaim the value of
foreign coins, by the same act made an integral factor of im-
port customs duties. These findings and the equivalent duties
declared thereupon have uniformly beéen held by the courts not
to be reviewable in the courts, and that the failure to provide
express statutory denial of that right was within the Constitu-
tion. The authorities upon that well settled point heretofore
guoted will not be here repeated.

Whether or not, however, should the President in the com-
manded ascertainment of these facts, thus made final and pro-
claimed, fail to follow the law investing him with that power
by this amendment or misinterpret some law affecting his find-
ings of fact, his acts in that respect would be subject of judi-
cial cognizance, in a proper case, is another question.

That situation develops a question of law. While the con-
trary view has been asserted, the opinion is here hazarded that
such failure of the President to follow or his misinterpretation
of a law entering into his conclusions would, in a proper case
made, be the subject of judicial cognizance. If that is true no
express authority therefor need be written in the amendment,
but the guestion could and would be raised on protest as now
provided before the Board of United States General Appraisers.

While. it is true that the President can not be haled before
the courts to explain his official acts, nevertheless his official
acts without or in violation of the Constitution and statutes of
the United States would seem to be of judicial cognizance.

That is true of every official of the Government. Certainly it

wils not the purpose of the fathers to put an official, officials, or
bodies of the same above or beyond or to permit them to act in
vialation of the Constitution or laws of the land. While it was

once a seriously debated question in the country whether or
not the Supreme Court could hold an act of Congress in viola-
tion of the Constitution, and is to-day the subject of papers by
eminent judicial authorities, the question would seem to be
too well settled in the affirmative for serious controversy.

The true and applicable doctrine was clearly employed in an
opinion by Chief Justice Chase in the great case of State of
Mississippi v. Johnson, President (4 Wall, 71 U. 8. 475, 500),
as follows:

“The Congress is the legislative department of (he Govern-
ment, the President is the executive department. Neither can
be restrained in its action by the judicial department; though
the acts of both, when performed, are in proper cases subject to
its cognizance.”

Apt and pertinent illustration and vindication of this pro-
nouncement as to Congress is had in Field v. Clark (143 U. 8.
649). Congress, of course, enacted the tariff act (McKinley
Iaw) of October 1, 1890. Marshall Field & Co., of Chicago, upon
payment of dertain duties at that port, by due protest before the
Board of United States General Appraisers ralsed the question
that In that enactment the Congress, for several specific reasons,
had not followed or observed the Constitution, and that there-
fore the act was unconstitutional. If the citizen can challenge
the performances of Congress as in violation of or did not pur-
sue’ the Constitution in directly fixing a rate of duty, and the
appropriate judicial avenues therefor are now provided by law,
affording final decision by the Supreme Court, why ean not that
right be likewise litigated when Congress fixes the rate in terms
of a state of facts authorizing the President to ascertain and
proclaim the same, and the collector proceeds to and does collect
the duty so levied?

The pronouncement of Chief Justice Chase as to Congress in-
cludes and is authority for the exercise by the citizen of the
same rights when the object whereof is effected by an act of
the Executive. Upon that authority and precedent, therefore, it
would seem that while the performances of the President under
this amendment would not be the subject of judicial cognizance
to review his findings of facts constituting a proclaimed duty
as a finality, nevertheless should the President; in reaching the
proclaimed result, have fatled to follow the law delegating his
aunthority or misinterpreted a law which entered into and
effected the result proclaimed, such would be the subject of
judicial cognizance. An exactly parallel case is Downs .
United States (187 U, 8. 496), affirming Downs v, United States
(113 Fed. Rep. 144).

The here pertinent point was best expressed in the opinion of
the Board of General Appraisers before whom the case arose
and whose very meritorious opinion was approved and adopted
in full by the Circuit Court of Appeals, Fourth Cireuit, in turn
affirmed by the Supreme Court. Therein the doctrine is thus
stated:

“Under the authority conferred by this law, the Secretary
of the Treasury has duly °ascertained, determined, and de-
clared ' the net amount of the bounty or grant which, in his
judgment, was bestowed by the laws of the Russian Govern-
ment upon the exportation of this sugar. (T. D. 20, 407, dated
December 12, 1898; T. D. 22, £14, dated February 14, 1901.)
It is not denied by either party to this suit that, if in fact any
Jbounty or grant was bestowed, the Secretary’s finding as to its
amount was correct. Moreover, it would seem that the de-
cision of that officer as to this partienlar fact, being made in
pursuance of a special statuftory authority, would be quite as
conclusive on this board and the courts as the finding of the
value of foreign coin by the Director of the Mint, under the
provisions of section 25 of the tariff act of 1804, a statute
strictly analogous, which finding has been held to be con-
clusive, and not reviewable by this board or the courts. (U.S. ».
Klingenberg, 153 U. S. 93, 14 Sup. Ct. 790, 88 L. Ed. 647; Wood
v. U. 8, 72 Fed. 254, 18 C. C. A. 553, explaining Klingenberg's
case; Hadden ». Merritt, 115 U, 8. 25, 5 Sup. Ct. 1169, 29 L. Ed.
333.) It is conceded, however, that the decision of the Secre-
tary as to whether the laws of Russia do in fact bestow such
a bounty or grant is reviewable by thiz board, as it involves the
construction of the laws of Russia relating to the precise sub-
ject matter covered by said section 5, above cited. The juris-
diction of the board in this particular has been sustained by
the United States Circuit Court of Appeals for the Second Cir-
cuit in the recent case of United States v. Hills Bros. Co, (46
C. C. A. 167, 107 Fed. 107).”

Likewise, while we have heretofore shown that the finding
of market value by appraisers, an integral part of import duties,
is conclusive as to the facts found, nevertheless, the same is
reviewable in the courts for a failure to pursue the statute us
prescribed by Congress. In United States v, Passavant (169
U. 8. 186, 20) the court said:
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“And while the general rule is that the valuation is conclu-
sive upon all parties, nevertheless the appraisement is subject
to be impeached where the appraiser or collector has proceeded
on a wrong principle contrary to law or has transcended the
powers conferred by statute.” (Oberteuffer ». Robertson, 116
U. S. 499; Badger v». Cusimano, 130 U. 8. 39; Robertson wv.
Frank Brothers Co., 132 U. 8. 17; Erhardt v. Schroeder, 155
U. 8. 124 ; Muser v. Magone, 155 U, S. 240.)

To the same effect is Muser v. Magone (155 U. 8. 240, 247) :

“ Yet, though the valuation is final and not subject to review
and change and reconstruction by the verdict of a jury, it is
open to attack for want of power to make it, as where the ap-
praisers are disqualified from acting, or have not examined the
goods, or illegal items have been added independent of the
value. The principle applied in such cases is analogous to that
by which proceedings of a judicial nature are held invalid be-
cause of the absence of some strictly jurisdictional fact or
facts essential to their validity.”

Orders or finding of the Postmaster General i fraud cases
have likewise been held reviewable, though no statute so pro-
vides. In American School of Magnetic Healing v. McAnnulty
(187 U. 8. 94, 108) the Supreme Court said:

“That the conduct of the post office is a part of the adminis-
trative department of the Government is entirely true, but that
does not necessarily and always oust the courts of jurisdiction
to grant relief to a party aggrieved by any action by the head
or one of the subordinate officials of that department which is
unauthorized by the statute under which he assumes to act
The acts of all its officers must be justified by some law, and
in case an official violates the law to the injury of gn indi-
vidual, the courts generally have jurisdiction to grant relief.”

An extended citation of ofther similar authorities may be
found in Mills and Gibbs v. United States (8 Ct. Cust. Appls.,
pp. 39 to 60, inclusive). i

It will be unnecessary to multiply precedents from the nu-
merons cases in the books. Those quoted seem ample authority
for the conclusion tat while under the amendment the Presi-
dent’s proclaimed ascertainments would be a finality as-to the
facts and consequent duty proclaimed, nevertheless his proceed-
ings would, under existing procedure, be the subject of judicial
cognizance upon the ground that he had exceeded his authority,
failed to follow, or misinterpreted a law.

For examples of judicial cognizance of acts of the President
maide in accordance with authorizations by Congress in ascer-
tainment of whether or not such acts were performed ulira
vires of the authorization may be cited Wilcox ». MeConnel
(38 U. 8. 496, 512), wherein the following pertinent pronounce-
ment was had:

“ Hence we consider the act of the War Department, in re-
quiring this reservation to be made, as being in legal contem-
plation the act of the President; and consequently that the
reservation thus made was, in legal «effect, a reservation made
by order of the President within the terms of the act of Con-
gress."”

To the same effect Wolsey ». Chapman (101 U. 8. 755, 770),
United States v. Midwest Oil Co. (236 U. S. 450, 468), wherein
the famous order of withdrawal of oil lands by President Taft
wag finally reviewed and upbeld by the Supreme Court. (See
also United States v, Morrision, 240 U. S, 192, 212,) In none of
these cases was the President haled before the court, though
the doctrine of review as stated may well be said to be stare
decisis,

5. It is asserted and rightfully that *necessity™ is fre-
quently invoked to support such delegations of congressional
authority. If such finds logical and relevant place in a con-
sideration of the constitutionality of a law, it must find support
in some provision of that instrument.

It is here urged, for example, that if commercial conditions
rendered this legislation necessary to lay a duty or to regulate
our commerce with foreign nations, the courts would uphold its
constitutionality upon that ground. Such a constitutional war-
rant of authority is found in subparagraph 18 of Article I,
section 8, of the Constitution, providing: *“ The Congress shall
have power to lay and collect taxes, duties * * #* “To regu-
late commerce with foreign nations * * *" and subpara-
graph 18, “To make all lmws which shall be necessary and
proper for carrying into execution the foregoing powers * * *”

Congress may, therefore, enact any law which is *“ necessary ”
to execute the power of Congress to lay and a statute laying
duties or regulating our commerce with foreign nations.

Suce enactments are in the nature of statutory regulations of
... mxing and regulative powers of Congress. The constitu-
tional warrant is broad and unlimited, extending to “ all laws
which shall be necessary and proper for carrying into execution
the foregoing powers,” In passing it may be well to emphasize

this broad constitutional power of Congress to make all laws
necessary to carry into exrecufion the power to tax and regulate
commerce,

It would seem thereunder that Congress, having laid a duty
or provided a regulation of commerce in terms of a state of
facts as by section 315, is, by the Constitution, granted wn-
limited power in providing therein or otherwise for the
execution of that law. Congress can therefore authorize the
President to act in his discretion as to the provided means
to that end, or in any way Congress may deem wise, under
this express authorization of the Constitution so long as this
authorization is by Congress deemed * necessary and proper.”

The authority that determines what statutory regulations
in such cases are “ necessary” and proper has long since been
decided by the Supreme Court. In MecCulloch ». Maryland
(4 Wheat. 421, 422) it is stated:

“We admit, as all must admit, that the powers of the Gov-
ernment are limited, and that its limits are not to be tran-
scended. But we think the sound construction of the Consti-
tution must allow to the National Legislature that discretion,
with respect to the means by which the powers it confers
are to be carried into execution, which will enable that body
to perform the high duties assigned to it in the manner most
beneficial to the people.

*

& = * * * *

“But were its necessity less apparent, none can deny its
being an appropriate measure; and if it is, the decree of its
necesgity, as has been very justly observed, is to be discussed
in another place. Should Congress, in the execution of its
powers, adopt measures which are prohibited by the Consti-
tution, or should Congress, under the pretext of executing its
powers, pass laws for the accomplishment of objects not in-
trusted to the Government, it would become the painful duty
of this tribunal, should a case requiring such a decision come
before it, to say that such an act was not the law of the land.
But where the law is not prohibited, and is really ecalculated
to effect any of the objects intrusted to the Government, to
undertake here to inquire into the decree of its mecessity
would be to pass the line which circumseribes the judicial de-
partment and to tread on legislative ground. This court dis-
claims all pretensions to such a power.”

Whether or not the particular delegation of authority in the
Executive is “ necessary ™ is a question for the Congress alone
and not the courts, Congress having enacted the particular
amendment, its necessity is-not open to question in the courts
nor subject to judicial cognizance. The only forum of dis-
cussion and final decision as to the necessity for such a statute
is the Congress.

Of the matters which might well be taken into consideration
by the Congress in determining the necessity for this amendment
is that without it there is no vested power in any official or
board of the United States to meet the swift changes in duties
and regulations possible and frequentiy made by almost every
other nation of the world. Almost if not every foreign country
is legally equipped by investment, in some official or board, of
plenary power to raise or lower their tariff rates or change
their regulations so as to momentarily meet every exigency
created by commercial conditions and the laws and regulations
of competing nations. Some evidence of how long is required
under our system, heretofore in vogue, to effect a tariff change
may be had from the length of time uniformly required to
enact an import tariff law. Moreover, since the World War
every other commercial nation of note has proceeded to equip
its officials with executive means of speedy defense and aggres-
sion in commerce.

Furthermore, the diligent inquiry upon part of the present
committees of Congress, aided by officials of the Government,
have disclosed that values, and particularly foreign wvalues
upon which the rates of our import duties are fixed, are more
unstable than for decades past. It has been stated npon the
floor of the Senate that the market values of one nation have
changed as much as 25 and 28 per cent in a single month, It
is a matter of common knowledge, and a necessarily inevitable
faect, that a post-war readjustment of the world's prices and
influencing currency values must so materially vary in short
periods of time that they are unsafe bases upon which to rest
our necessary revenues and the defense of our industries with-
out providing, in any measure so predicated, a power in some
official in order to preserve our revenues and industries and
correct errors made to change its provisions with a swiftness
equal to that possessed by other nations, and adequate of the
ever-changing values upon which the act is based, with the
attendant necessarily disastrous results.

From the foregoing it is respectfully submitted that it is en-
tirely competent for the Congress to lay import duties, in terms
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of “facts” or “state of things,” and empower some official ot
tribunal to ascertain and proclaim those facts or that state of
things and the equivalent duty whereupon the same shall be
collected, >

The question has been suggested whether or not, should sec-
tions 315, 316, and 317 be held unconstitutional, that would ren-
der invalid the whole act. That question would seem to have
been conclusively answered in Field ». Clark, supra, pages 695-
696, and the authorities therein cited and quoted. By that
appeal there was also challenged the constitutionality of para-
graph 231, section 1, of the tariff act of 1890 granting bounties
upon sugar produced in the United States (26 Stat. L., 567-588).

The court dismissed consideration of section 3 of the act
herein reviewed, saying:

“The court is of opinion that the third section of the act of
October 1, 1890, is not liable to the objection that it transfers
legislative and treaty-making power to the President. Even
if it were, it would not, by any means, follow that other parts
of the act, those which directly imposed duties upon articles
imported, would be inoperative. But we need not in this con-
nection enter upon the consideration of that question.”

And then obviously proceeded to give its reasons in another,
the following, connection, as follows:

“Appellants contend that Congress has no power to appropri-
ate money from the Treasury for the payment of these bounties,
and that the provisions for them have such connection with the
system established by the act of 1880 that the entire act must
be held Inoperative and void. The question of constitutional
power thus raised depends principally, if not altogethier, upon
the scope and effect of that clause of the Constitution giving
Congress power ‘to lay and collect taxes, duties, imposts, and
excises, to pay the debts, and provide for the common defense
and general welfare of the United States.’ (Art. I, sec. 8.)

“It would be difficult to suggest a question of larger im-
portance or one the decision of which would be more far-
reaching. But the argument that the validity of the entire act
depends upon the validity of the bounty clause is 30 obviously
founded in error that we should not be justified in giving the
question of eonstitutional power here raised that extended
examination which a question of such gravity would, under
some cireumstances, demand, Even if the position of the ap-
pellants with respect to the power of Congress to pay these
bounties were sustained, it Is clear that the parts of the act in
which they are interested, namely, those laying duties upon
articles imported, would remain in force, ‘It is an elementary
principle;” this court has said, ‘ that the same statute may be in
part constitutional and in part unconstitutional, and that if the
parts are wholly independent of each other that which is consti-
tutional may stand, while that which is unconstitutional will be
rejecied.” (Allen v. Louisiana, 103 U, 8. 80, 83.) And in Hunt-
ington v. Worthen (120 U, 8. 97, 102) Mr. Justice I'ield, speak-
ing for the court, sald:

“¢1It is only when different clauses of an act are zo depend-
ent upon each other that it is evident the legisiature would not
have enacted one of them without the other—as when the two
things provided are mnecessary parts of one systemi—that the
whole act will fall with the invalidity of one clause. When
there iz no such connection and dependency, the act will stand,
though different parts of it ave rejected.” It can not be said
to be evident that the provisions imposing duties on imported
articles are so connected with or dependent upon those giving
bounties upon the production of sugars in this country that the
former would not have been adopted except in connection with
the latter. Undoubtedly the object of the act was not only
to raise revenue for the support of the Government but to so
exert the power of laying and collecting taxes and duties as
to encourage domestic manufactures and industries of differ-
ent kindg, upon the success of which, the promoters of the
act claimed, materially depended the national prosperity and
the national safety. But it can not be assumed, nor can it be
made to appear from the act, that the provisions imposing
duties on imported articles would not have been adopted ex-
cept in connection with the clause giving bounties on the pro-
duction of sugar in this country. hese different parts of the
act, in regpect to their operation, have no legal connection
whatever with each other, They are entirely separable in
their nature, and, in law, are wholly independent of each
other, One relates to the imposition of duties upon hmported
articles; the other to the appropriation of money from the
Treasury for bounties on articles produced in this country.
While, in a general sense, both may be said to be parts of a
system, neither the words nor the general scope of the act
justifies the belief that Congress intended they should operate
as a whole, and not separately, for the purpose of accom-
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plishing the objects for which they were respectively designed.
Unless it be impossible to avoid it, a geneval reveinue statule
should never be declared inoperative in ull its parts because a
particular part relating to a distinct subject may be invalid.
A dlfferent rule might be disastrous to the financial operations
of the Government, and produce the utwost confusion in the
business of the entire country.”

And so it clearly can be sald of these amendments that the
bill is complete without them, could stand as such in their
absence and, in fact, without them its integrity be the more
secure. The question appears so well settled that further dis-
cussion would seem unwarranted.

Mr. McOUMBER. Mr, President, I think that is all I desire
to say at this time.

Mr. WALSH of Montana. Mr. President

Mr. SIMMONS, If the Senator thinks there is any difference
in legal contemplation between the authority given the Presi-
dent to increase the rates of duty within the limits of 50 per
cent and the authority given the President to set aside the law
which provides for foreign valuation and proclaim the Ameri-
can valuation, T would be very glad to have the Senator's
views with reference to that distinction.

To my mind, there is a very marked distinction between the
power which is intended to be given to the President with refer-
ence to the raising of rates and the power given to the President
to nuilify or to a certain extent set aside the application of
the law providing for foreign valuation and substituting there-
for American valuation, In other words, in one case we are
authorizing the President to carry out the law of Congress and
furnishing him a rtule by which he may carry out that law
increasing the rate, and in thie other case we are authorizing
the President to set aside a specific enactment of Congress—
namely, that fixing the foreign valuation as the basis for the
purpose of levying taxes—and substituting therefor the Ameri-
can valuation, a valuation which is not anywhere enacted into
Iaw and which does not appear upon the statute books, I
should like to ask the Senator from North Dakota if he does
not think that possibly presents a different legal guestion from
the one which he has been so ably discussing?

Mr. McCUMBER. Mur. President, with the permission of the
Senator from Montana [Mr. Warsm]

The PRESIDING OFFICER. The Senator from North Da-
kota still has the floor, the Senator from North Carolina desir-
ing to ask him a question. After the Senator from North
Dakota shall have answered the guestion of the Senator from
North Carolina. the Chair will recognize ihe Senator from
Montana.

Mr, McCUMBER. Mr. President, I shall now very briefly
answer the Senator from North Carolina. There is no differ-
ence whatever in the character of the power delegated, whether
it is delegated to make rates which are based upon the foreign
valuation basis or upon the American valuation bagis: the
authority is exactly the same in either case. We have a pro-
vision in the proposad law for ascertaining the values of
products in a foreign country. We can not always ascertain
their value with precision and uscertain for what they are
sold. They may be articles, for instance, that are not sold at
all in the foreign country and which «re imported only into
the United States for sale. We have got to fix rates of duty
upon articles of that character. Therefore we have n pro-
vision in the proposed law to meet such cases. We define the
American valuation basis in section 402, subdivision (J). Sub-
divigsion (b) of section 315 provides that the Awmerican valua-
tion shall be adopted when the foreign valuation, together
with the power to increase rates 50 per cent, will not effectuate
an equalization in conditions of competition.

Now, let me illustrate this by- a single case, Here, we will
gay, is an article which is produced in Great Britain, which’
costs §1, and we put upon it a duty of 25 per cent. We find
that the American article is put on the American market and
may be sold only at a reasonable profit for $1.50, If the
President is to take the foreigm valuation, he may increase the
rate provided of 25 per cent, which would be 25 cents, to the
extent of 50 per cent of 25 cents, which would be 124 cents,
making the rate 874 per cent; but he finds that 37} per cent
does not measure up to that which is necessary in order to
equalize the difference, that it would require 50 per cent to
do 50. Therefore he is authorized to take the American valua-
tion as a basiz in determining wlat the rate may be,

Mr. NICHOLSON. Mr. President, will the Senator from
North Dakota yield to me for a question?

The PRESIDING OFFICER. Does the Senator from North
Dakota yield to the Senator from Coelorado?

Mr. McCUMBER. 1 yield.
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Mr. NICHOLSON. I was upavoidably absent from the Cham-
ber during the major part of the Senator’s address concerning
the pending question, and therefore desire now to ask him a
question. Where we have in the proposed law fixed specific
rates and ad valorem rates, does the power proposed to be
conferred npon the President go to the extent of giving him
the right to change specific dutles?

Mr. McCUMBER. It is proposed that the President may
change specific duties to ad valorem duties or he may change
ad valorem duties to specifiec duties, always bearing in mind
that the final ad valorem duty which may be fixed shall not
bring about the imposition of a duty that is an increase beyond
50 per cent of either the ad valorem or the specific or the com-
pound duty.

Myr. NICHOLSON. Is it proposed in the pending legislation
to confer upon the President a like right to reduce a duty
within a limit of 50 per cent as well as to increase it within a
limit of 50 per cent?

Mr. McCUMBER. Yes; under the proposed legislation the
President wonld also have autherity to reduce a duty within
the limit of 50 per cent.

Mr, CURTIS. Mr. President, I merely wish to ask the chair-
man of the committee if he will not ask that his amendment
may be printed for the use of the Senate? When the amend-
ment was presented this morning it was not ordered to be
printed, and we have only the committee print. I am told by
the officers of the Senate that many requests are being made
for copies of the amendment.

Mr. McCUMBER. If the Senator from Kansas will make
the request that the amendment may be printed I shall be glad.

Mr. CURTIS. I request that the amendment offered this
morning by the Senator from North Dakota, which we have been
discussing, may be printed.

The PRESIDING OFFICER. The Senator from Kansas asks
unanimous consent that the amendment proposed by the Senator
from North Daketa may be printed. Without objection, it is so
ordered.

Mr. WALSH of Montana. Mr. President——

Mr. LENROOT. Mr. President, will the Senator from Mon-
tana yield to me in order that I may offer an amendment so as
to have it pending?

The PRESIDING OFFICER. The Chair will recognize the
Senator from Wisconsin for that purpose. The Senator from
Wisconsin offers an amendment, which will be printed and lie
en the table.

Mr. LENROOT. I desire that it may be the pending amend-
ment. It is an amendment to the committee amendment.

Mr. TOWNSEND. I ask that the amendment proposed by
the Senator fromm Wisconsin to the committee amendment may
be read.

The PRESIDING OFFICER. The Secretary will read the
amendment to the amendment.

The Reaping Crerk. It is proposed wherever the words
* conditlons of competition ™ occur in the pending amendment
that they be stricken out and that in lieu thereof the words
* cost of production ” be inserted.

The PRESIDING OFFICER. The amendment proposed by
the Senator from Wisconsin to the committee amendment will
be printed.

Mr, WALSH of Montana. Mr. Pregident, on a former occa-
gion I addressed the Senate on the features of the bill now
under consideration and argued that they are violative of con-
stitutional principles. I shall to-day review at least in outline
the argument then made; but, before proceeding to that dis-
cusgion, 1 desire to submit some very general observations
touching the policy of these amendments,

Whatever doubt may be emtertained by anyone concerning
the constitutionality of the amendments under consideration,
no doubt ought to exist in the mind of anyone, in my judgment,
as to their unwisdom. Their stoutest defenders will probably
disclaim any attachment whatever to the principle they repre-
sent as a feature of a permanent tariff policy; indeed, they
hasten to convey the assurance that, were it not for the chaotic
business conditions which prevail throughout the world and the
instability of foreign exchange, they could not be induced to
embrace it or even to tolerate it. Some apology, Mr. President,
is certainly in order for such an astounding delegation of the
functions of Congress to the Executive, vesting him with an
aunthority no comstitutional monarch may exercise, in character
quite like that for the assumption of which kings have been
brought to the block.

No emergency, however grave, can justify the surrender into
the hands of the President of the taxing power intrusted by
the people to their representatives in Cengress, no matter how
profound may be his statesmanship or how exalted may be the

character of the man who for a brief period may be elevated to
that high office. If this encroachment wpon the liberties of the
people is either sanctioned or condoned, there is no man wise
enough nor prescient enough to foresee the ultimate conse-
quences.

It Is said that an exigency exists demanding this departure
from the settled policy of our Government. Our skies are never
wholly eclear; emergencies continually confront us, and when
they are wanting an ambitions President or an indolenf or
subservient Congress will have no difficulty whatever in con-

.Juring up such.

The revered fathers of our Republic were very deeply appre-
hensive concerning the likelihood that the President, in view
of the extensive powers they were reposing in him, and par-
ticularly of the enormous patronage at his disposal, might exer-
cise an undue influence over the action of Congress. They took
pains to imsert in the great charter which they gave us some
provisions which were intended to gnard against or to mitigate
that evil. They would have been horrified at the idea of con-
ferring on the President of the United States'the power to
impose customs duties, to raise customs duties, to lower customs
duties, carrying with it the opportunity to ruin or enrich the
citizen, to shower wealth upon him the like of which Croesus
never knew or Monte Cristo ever dreamed of. There would be
more terror, Mr. President, to the business man in the presi-
dential frown if this provision become a law than was ever
occasioned by a general bank panie, There would be a new
significance to him in the plaint of Wolsey:

0, how wretched
Is that poor man that hangs on princes’ favors!

An unscrupulous political leader, presumed to have some in-
fluence at the White House, particularly if the incumbent were
a candidate for reelection, would find in a law of that character
a convenient instrument for fat-frying purposes, a resource of
such rich possibilities as no campalgn manager ever commanded
in this country or in any other. At its worst a law of that
character would he a menace to the perpetuity of onr institu-
tions, and at its best it would be a constant, ever-present ob-
stacle to the stability of industrial conditions, sh element of
uncerainty in any calculations the business man might make
concerning his future operations in any enterprise affected by
tariff rates. :

This bill has now been before the Congress for something
like 16 months. It may be before the President for his signa-
ture by the 1st of October next, or it may, by reason of a dis-
agreement among the conferees—the two Houses being under-
stood to be at variance with respect to a very important prin-
¢iple of the bill—go over the session; but whenever it becomes
a law uncertainty will still confront the cautious manufacturer
or other producer. His calculations as to his future operations
may be upset any day by a presidential order affecting rates
that react on his business. Even the filing of a complaint ask-
ing an increase or a reduction of rates imspired by private
malice or the work of some meddlesome Mattie or in an honest,
commendable purpose by citizens injuriously affected to relieve
themselves from burdens will constrain him to conserva-
tism in his operations. Thus the wheels of industry will
be checked, and the chilling effect which this act must in-
evitably have upon our foreign trade reflected on industry
here will be intensified. Unfortunate, sir, as it may be that
rates which are now fixed amid the shifting conditions which
prevail should continue after normal times shall have demon-
strated that the rates were too high or too low, it can scarcely
lu;, g(;_ disastrous as to have all the rates subject to change over-
nigl

I address myself now to the question of the constitutionality
of this extraordinary delegation of power. I shall, as I said,
attempt to review only in outline the argument heretofore
made with respect to the matter. All concede the general
principle that legislative power can mnot be delegated; that
the representatives of the people, chosen for the purpose of
making the laws, must make those laws and can not delegate
that power to anyone else. That certain powers may be dele-
gated to administrative officers and executive officers, how-
ever, is not open to doubt.

The Finance Committee, in their original report upon this
bill, contented themselves with sayings that the powers
here conferred are entirely justified by the case of Field v.
Clark, reported in Omne hundred and forty-third United
States. Apparently they are not so confident about that
now, I have not had an opportunity to examine the
briefs which have been submitted this morning—one, as
we are told, by one of the judges of the Court of Customs
Appeals. I can not refrain from expressing my surprise that
a judge of a court before which the law will necessarily come
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for consideration and construction should venture to advlse
in advance the Congress of the United States concerning the
costitutionality of the measure or of any provisions in 1t

Mpr. SIMMONS. Mr. President——

The PRESIDING OFFICER, Does the Senator from Mon-
tana vield to the Senator from North Carolina?

Mr., WALSH of Montana. I do.

My, SIMMONS, T want to say to the Senator that I have
been advised that he was one of the chief assistants in the
framing of the law.

Mr. OVERMAN. Mr. President—

The PRESIDING OFFICER. Does the Senator from Mon-
tana yield to the junior Senator from North Carolina?

Mr. WALSH of Montana. I yleld.

AMr. OVERMAN. Do they say who that judge was?

Mr, WALSH of Montana. We were told that it was Judge
De Vries of the Court of Customs Appenls, who advises us in
advance that the law which he will be called upon to pass
upon is a constitutional measure.

Mr. POMERENE. Mr. President—

The PRESIDING OFFICER, Does the Senator from Mon-
tanu yield to the Senator from Ohlo?

Mr. WALSH of Montana. I do.

Mr., POMERENE. Ocenpying, too, a life position. T am
astonished that any judge occupying that position should come
here as an advocate of legislation going to the fundamental
principles of a finance bill.

Mr. WALSH of Montana. I was told, however, that the ques-
tion liad been investigated by the attorney for the Tariff Com-
mission, and I have been very courteously furnished by fhe com-
mission with a copy of an opinion by their officlal counsel, who
reaches the conclusion that the legislation is constitutional. It
starts out, however, with the following declaration:

tield v. Clark (143 U, 8. 640) does not decide the question whether

. xecuti etermination. The law
Elaasl‘?-irl:sv‘;:;sltr"ltfe(gg}i’:-r?llgnbg ‘1:; tnt:': %'arl.ﬂ ta‘t;(t": gf eirsoo—-—prescrlbed the
rates of duty to be collected,

I think that proposition must be accepted on all hands, and it
is important for the reason that not only is that case not a
direct authority for the legality of the provisions under consid-
eration, but the attention of the Senate has been called to no
case arising under the legislation of Congress or arising under
the legislation of the various States where the taxing power was
ever delegated to any officlal whatever. Many delegations of
power have been under review by the courts. There is such a
wealth of learning on the subject that it is difficult for one
without exhaustive study to follow understandingly the discus-
sions of the courts in relation to it; but among them all, from
beginning to end, there appears never to have been considered
an attempt to delegate power, as it is attempted here, to an
executive officer to fix tax rates; and it must necessarily follow
either that the policy has been universally condemned, or else
that the convietion is general that it Is beyond the power of the
legisluture to do anything of the kind.

Mr. President, the mind most naturally and readily is directed
to the statutes which authorize the Interstate Commerce Com-
mission or other bodies of similar character to fix the rates,
in the case of the Interstate Commerce Commission for the
transport of passengers or freight, and in the case of public-
service commissions genernlly the rates of the corporations
under their supervision and direction, Upon reflection it must
be couceded that there i3 a wide difference between the dele-
gation of power of that character and the delegation of power
to lix tax rates,

Mr. WATSON of Georgin. Mr. President—

The PRESIDING OFFICER, Does the Senator from Mon-
tana yield to the Senator from Georgia?

Mr, WALSH of Montana. I yleld to the Senator.

Mr, WATSON of Georgia. The Senator who i addressing
the body will, of course, see at once the difference between a
delegation of power to legislate by the President within a defi-
nite limit and to a definite end and this peculiar delegation of
power in which he is given a strictly judicial power. That is
to say, he may hear and determine the question of raising a
rate or lowering a rate, or adopting one method of valuation
or adopting another. He may declde yea, or he may decide
nay, and he is, therefore, gifted with a strictly judicial as well
as legiglative power. Therefore, I ask the attention of the
Seuator from Montana to the fact that in this bill—this minor
portion of the bill, which will soon become the major portion
of the bill in its power to devour the minor portions of it—
the President is given the judieial power, the legislative power,
and left the executive power; and therefore all three separated
binanches are united in him, and he is made truly a monarch.

Mr. WALSH of Montana. The observations of the Senator
from Georgia are entirely pertinent and quite sound, Mr,
President.

Now, I want to direct the attention of the Senate, if I can,
to the difference between the cases to which reference has
been made and the case that is before us. .

In practically every case in which the delegation of power
was sustained by the Supreme Court of the United States,
reference is made to the impracticability or practically the
impossibility of dealing with the guestion in any other way;
and that is the foundation for the rule as laid down by the
courts generally. We understand the general rule to be that
legislative power can not be delegated, and yet everybody will
realize that legislative power-is delegated to municipalities and
other subordinate divisions of the State, and that because from
time immemorial delegations of power to exercise authority
locally have been extended and sustained.

Mr. STERLING., Mr. President——

The PRESIDING OFFICER. Does the Senator from Mon-
tana yield to the Senator from South Dakota?

Mr. WALSH of Montana. T do.

Mr. STERLING. Is not that, however, largely because there
is no prohibition in the constitutions of the several States that
delegate to municipalities legislative authority?

Mr. WALSH of Montana. No. As a rule, the constitutions
of the various States declare that “all legislative power is
hereby vested in the legislature,”

Mr. STERLING. But is not this the rule—that unless the
power is expressly prohibited in the State constitution the
power exists on the part of the legislature, whereas with ref-
erence to the Federal Constitution power must be given, either
expressly or impliedly, before it can be exercised?

Mr. WALSH of Montana. The distinction to which the Sena-
tor refers undoubtedly obtains; but when the constitution says
“All legislative power is vested in the assembly,” the assembly
still may delegate power to local bodies, simply because that
was the custom at the time the constitution was adopted; and
such a provision Is not to be understood as denying the power
50 to delegate authority. The power delegated will fall within
that class—that is to say, where the power to delegate exists
by virtue of a long-established custom—or else it exists by
virtue of the fact that it is impracticable to deal with the
problem in any other way.

For instance, in the case of United States agninst Grimaud.
reported in Two hundred and twentieth United States Reports,
in which the statute authorizing the Secretary of Agriculture
to estublish rules and regulations governing the forest reserves
was under consideration, the court said:

In the nature of things it was impracticable for Congress to provide
grneral regulations for these various and varying details of manage-
ment., FEach reservation had its peculiar and special features, and in
authorizing the Secretary of Agrienlture to meet these loeal conditions
Congress was mereiy conferring administrative functions upon an agent,
and not delegating to him legislative power (220 U, 8. 516).

Senators will observe that it says:

In the nature of things it was impracticable for Congress to provide
general regulations.

Reference has been made to the case of Buttfield against
Stranahan, to which I shall refer again, in which the court
sajd :

To deny the power to. Congress to delegate such a duty (to fix tea
standards) would in effect amount to declaring that the plenary power
vested in Cobgress to regulate foreign commerce could not be effica-
ciously ewerted.

So, likewise in a very learned opinion rendered in a Florida
case, the court said:

The complex and ever-changing conditions that attend or affect tha
performance of the uszeful E“ lic service rendered by common carriers
make it impracticable for the legislature to prescribe all the necessary
rules and regulations. -

Reference was 1ade by the distinguished Senator from
North Dakota to the case of the Union Bridge Co, against the
United States, to which I shall recur hereafter. In that case
the court said:

But investigations by Congress as teo each particular bridge ual-
leged to constitute an unreasonable obstruction to free navigation and
direct legislation covering each case, separately, would be émpracticable
in view of the vast and varied interests which require national legisia-
tion from time to time,

So, Mr. President, it must appear, in order to warrant a
delegation of power of this character, that it is impracticable,
almost impossible, for Congress to enact the necessary legis-
liation to meet the situation. But what can be said in that re-
gard with respect to the levying of customs dunties? It is not
impracticable to do it at all, because we are actually doing it
now. and we have done it without delegating power to any
extent slnce the commencement of our Government in 1780,
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One of the first statutes passed by the Congress of the United
States was a law for the purpose of raising revemnue by the
imposition of customs duties in which the rates were specifically
prescribed, and from that time down to this Congress has done

the same thing. So it can net be gald that it is impracticable
for Congress to legislate upon this particular subjeet.

In addition to that, all the authorities agree that wherever
rower of this kind is delegated to an administrative officer it
is subject to review by the courts, in order to determine whether
the law has been followed and complied with er not, and if
provision is not made, or provision does not exist, for such a
review in the courts the act can not be sustained.

That principle has been recognized in all of our legislation.
The Interstate Commerce Commission is muthorized to fix rail-
road rates, and to do many other things in cennection with the
operation of railroads and common carriers generally; but
every order it makes is subject to review in the courts, as pre-
vided in the act.

In exactly the same way, when we authorized the Federal
Trade Commission to issue an order commanding any person
complained of to desist from practices In trade alleged to be
unfair, an opportunity was given to review in the courts the
decision thus made by it, that it might be set aside if the
facts did not justify the order that was made.

So we gave a power of review in the case of the “packer”
legislation. It becomes necessary, therefore, every time we
thus delegate power to fix rates of any kind, or to make any
rule or order affecting the rights of a citizen, to give him an
opportunity to go into the courts to review any action taken
umder the power granted and to have it annulled if it shall be
oppressive in any way or contrary to the rule laid dewn by the
statute, 1 want to advert to what is said in a few of the au-
therities upon that question.

I refer, first, to the Florida case, to which I adverted a few
moments ago. It is there said:

In u number of well-considered cases it has been distinctly beld that
where a valld statute, complete in itself, enacts the general outlines
of a governmental scheme or policy or purpose and confers u offi-
cials charged with the duty of assi f in administering the law
authority to make, within designated limitations and subfect to judi-
cial reviete, rules and regulations, or to ascertain facts uwpon which
the statute by its own terms operates im carryi out the legislative
;mrpnﬂﬁ. such authority is not an unconstitutional delegation of legis-
ative power. (P'p. 849-650.)

In a very learned discussion of this subject of the delegation
of legislative power by the late Justice Timlin, of the Supreme
Court of the State of Wisconsin, the conditions which justify
a delegation of pewer by the legislative branch are set out as
Tollows:

The delegated power must be limited either locally or to a
gubject maiter, as, for instance, the regulation of a specifi
tion, department, or bureau; and when exercised be of a lesser de
of conclusiveness than a statute; that is to =2ay, subject to judicial
revieic as to its reasonablencss, fairness, and impartiality.

So that such a review is an essential feature of any delega-
tion of power proper to be exercised by the legislature. Want-
ing here, it necessarily follows that the provisions under con-
sideration can not be sustalned.

But not ounly is it wanting here, but the President of the
United States is not amenable to suit by any private ecitizen
upon any question arising under the adminjstration of his high
office, as has been repeatedly determined by the Supreme Court,
Tndeed, it is doubtful whether Congress could autherize the
bringing of a sunit against the President of the United States
for any act done in his official capacity. Moreover, he is not
guhject to the process of subpena to bring him into court to
tlisclose the facts upon which his decision is founded. He is
not even obliged, under the statute, to write an opinion dis-
cloging what information he had upon the subject, or how he
arrived at the conclusion which he has announced.

Another feature of the case s equally difficult. It has been
admitted in the course of the argument that if power be dele-
gated by Congress to an administrative officer to fix rates or
fo establish regunlations it must lay down some definite rule
which must be followed by the officer so empowered. He ean
not be intrusted with discretion to follow one policy or to
follow another policy as he may see fit and as he thinks would
best subgerve the public interests. The poliey is to be declared
by Congress, and he must walk in the line that is laid down by
Clengress,

Under the act in guestion the President, when he finds upon
investigation that the rates fixed by the bill do not equalize
comnlitions in competition, is authorized to do any one of four
different things. In the first place he may raise or lower the
rates. In the second place he may change the classification.

articular

In the third place he may chaunge the form of the duty from

ad valorem to specific or from specific to ad valorem. Fourth,
he may substitute the American valuation for the foreign valu-
ation. Any one of those four things he is at liberty to do as,
In his judgment, will best promote the public interest,

Let me illustrate the principle to which we here appeal. It
is disclosed very clearly in two cases arising in the State of
Wisconsin. A statute was passed by the legislature of that
State which autherized the judge of ome of the courts, the
cireuit court, I think, to issue a charter or certificate of in-
corporation to a village complying with its requirements. It
was necessary to submit a map of the territory, a censns of
the population, and a statement of the resources of the munici-
pality to be. Then it was declared that, considering those
things, if the court believed it to be in the public interest that
the charter should be granted he should issue the same.

That statute was held void because the power could not be
reposed in the judge of the court to determine what is or what
is not in the public interest. The statute was then amended
80 as to provide that whenever there was laid before the cirenit
Judge a msp of the territory and a census of the region to be
incorporated in the city and he found that otherwise the appli-
cation conformed to the law he was to issue the charter. In
other words, he had nothing to do exeept to determine what the
facts were, and If he found the facts to be as prescribed in
the statute then he should issue the charter. So here, Mr.
President, we can not under any circumstances repose in an
administrative or an executive officer the power to say which
one of two or three or four different courses it would be the
wiser or the better to pursue.

Mr. WATSON of Indiana. Would the Senator mind stating
the case he just cited?

Mr. WALSH of Montana. The first case is the case of Tn re
Incorporation of Village of Nerth Milwaukee (93 Wis. 616) ;
the later case Is State v. Lammers (118 Wis. 398).

I am not unmindful of the argument made by the Senator
from North Dakota to the effect that whichever one of these
four courses the President takes under the power granted, he
is governed and controlled by the prevision that it must be for
the purpose of equalizing the differences in competition in
trade; that that is the end to be attained, although he may
reach the end by any one of these four different reutes. But
that does not answer the contention at all.

Of course, the purpose is, as declared in the statute, to bring
about equality in conditions of competition as between a for-
eign product and a domestie produet. But he may follow any
one of these four courses with a view to dttain that end, and
he will follow that course which to hls mind most accurately
or most nearly or most effectively brings about that end.

It is a question of policy as to which one of them will most
effeetively and aceurately bring abeut the result. Since we
began enacting customs laws, down to this good hour, there
has always been a controversy as to whether certain rates
should be specific or whether they should be ad valorem. Ig
is a question of very delicate and oftentimes profound policy,
and scarcely a tariff bill comes before Congress for comsidera-
tion which does not give occasion to spirited debate between
the advocates of the one way of arriving at eguality in condi-
tions rather than the other way.

Everybody understands how these things operate. The Presi-
dent to-day finds that a certain specific rate will equalize con-
ditions as they now exist at this very hour, but, of course, if
the price of the commodity goes down the duty goes down with
the ad valorem rate, whereas in a case of the specific rate,
whatever changes may ensue, that rate remains the same. So
that it is not a question of arriving at just exactly what will
equalize conditions to-day, but to-morrow and the next day.
In the consideration of the bill the Senate struck out a pro-
vision fixing an ad valorem rate upon importations of wool,
because they desired to give the woolgrower the amount of
protection which was intended to be accorded him whether the
price went up or went down. Thus it becomes a question of
policy. Se, too, changing the commodity from one paragraph
to another paragraph involves a matter of judgment and dis-
cretion, a matter of poliey upon the one side or upon the other,
That is a fatal feature of the amendment under consideration
that has no counterpart whatever in any of the statutes under
consideration in the cases to which reference was made by the
distinguished Senator from North Dakota.

But finally, Mr. President, all concede that whenever a dele-
gation of power is made it becomes necessary for the Congress
to lay down a clear, precise rule which can be followed, so
that the condition upon which action is to be predicated can
be ascertained with a reasonable degree of accuracy. I have not
seen that principle expressed more pointedly or more clearly
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than by Judge Willoughby in his celebrated work on 'the:Con-
stitution, in that part of it in which he considers 'the case of
Field v. Clark. He there said as follows:

The court ean not delegate its power to make a law, but it ean make
a law to delegate a power to determine some fact or state of th
upon which the law makes, or intends to make, its own action depend,
To deny this would be to stop the wheels of government. There are
many things upon which wise and useful legislation must depend -which
can not be known to the lawmaking .power, and .must theréfore be.a
subject of inquiry and determinat outside of the halls of legislation.

The doctrine thus declared is without objection so long.as the facts
which are to determine the eweeutive acts are suoh as may be precisely
atated by the legislature and certainly ascertained by the erocutive,

The facts must be such as may be “ precisely stated by the
legislature " and exaetly * determined by the executive.” Now,
what is the rule laid down heré? It is that the rates shall
be fixed * 8o as to equalize the differences in .conditions of
competition,” The duty shall be fixed at such rate as shall
equalize the differences in‘the conditions of competition. We are
not unfamiliar with the contention frequently made in this
Chamber, and not at all unpopular throughout the country,
that rates should be fixed at the difference in the cost of pro-
duction here and abroad. The committee have chosen to dis-
eard that old and somewhat well-known rule—sustained some-
what generally by public opinion. They thave chosen to sub-
stitute some other runle, They want some other test than that
thus declared or, of ‘course, they would have used the -very
language in which it has been .customarily expressed. Thus,
Mr. President, the Republican platform in 1908 declaved -as: fol-
lows :

in all tariff legislation the -true principle of proteetion is best main-
talned by the imposition .of sach duties as will the :differenee
between the cost of produetion iat thome and .abroad, together with a
reasonable profit to American industries,

The last clause, “ together with a reasonable profit to Amer-
ican industries,” was addeil in that platform in 1908 to the
principle as it had theretofore been advocated within and with-
out this Chamber.

As I understand the amendment offered by the senior Senator
from New Jersey [Mr. FrerixgaUvysEN]—I have not ‘had an
opportunity to examine the amendment offered to-day, but the
amendment heretofore offered by him—it was in strict con-
formity with the principles thus go frequently supported, namely,
the difference in what he speuks of as the conversion cost—that
is to-say, as he explained, the difference in the cost of protiue-
tion at home and abroad. T shall advert to this presently.

1 am calling attention to the fact that the Senate Committee
on Finanee, in the amendments which they have tendered to.us,
do not choeose to follow, for some reason .or other, the well-
supported rule to which T have adverted. But if they did do so,
let us consider for a moment about what that means. How shall
the President ascertain the difference in the cost of production
at home and abroad and fix a rate which shall equal such,dif-
ference? As pointed out in the diseussion of the subject this
morning, the cost of production varies in different countries.
It has been .disclosed in the debates time and again that at the
present time Germany, with respect to many commodities, can
produce at a cost much less than other competing European
countries or perhaps even Asiatic countries. When the Presi-
dent goes to ascertain what is the difference in the cost of pro-
duetion between this country and the countries abroad, which
country shall he take as his guide? Shall he fix the rate at
whit will egualize the difference in competition between this
conniry and Germany, or between this country and France, or
, between this country and England, or shall he average them all,
and govern himself accordingly? !

But we do not end our difficulties there. As pointed out, if|
the rates were fixed at such a fizure as would take care of the|
differences in the conditions of competition between this conntry |
and Germany, they would have to be so high that all importa-|
tious from other European countries would be excluded and .we!
would give to Germany a monopoly of our foreign trade in this
country. So it is, Mr. President, with respect to individuals in|
the same country, I have no doubt that the same conditions
exist in Germany and in this country. Some of our manufac-
turers are able to produee their products at a much less price
than their domestic competitors. Mr, Gary stated some time
ago that the United States Steel Corporation is able to produce
steel at §5 a ton less than any competing independent company
in this country. When we come to consider the difference in
the eost of preduction shall we take as the standard the for-
eigner who has the highest cost of production or shall we take
@s the test the foreigner who has the lowest cost of production?

So with the other factor, the cost in the United States, shall
we take the producer who has the most efficient plant, the
-greatest business organization, the most highly developed sys-
tem, or shall we take the man who operates in a small way,
wliose costs are high, whose plant is inefficient, and so on?

}n other words, what the Congress may do easily it is simply
imposgsible for the President to do under such .a rule as is sug-
gested. That is to say, the Congress is not obliged to be log-
ical. We may fix any rate we see fit and we may solve the
situation when ‘it is utterly impossible for the Executive or an
administrative officer to do it. But when we come to consider
the guestion before ms under the rule which is prescribed by
the committee, we are involved in difficulties compared with
which those to which I have heretofore adverted are slight
indeed. The test it proposes is the differences in the conditions
of competition. Now that invelves something more, obviously,
than the differences in the cost of production. But what more
does it involve? <

At an-early stage of the debate the ‘Senator from North Da-
kota [Mr. McCumsEr] said the guiding principle which actuated
the Finance Committee in fixing rates in the bill was to fix
them at such an amount as would equalize the difference in
the cost of production -plus: the cost of tramsportation to this
country. AWell, either under that rule or under the general
statement that the rates mnust be fixed so as to equalize the
differences in conditions of competition, how can we avoid tak-
ing into consideration the cost of transportation in ‘this coun-
try fromethe point of production to the point of consmmnption?
Take , for instance, produced in my State and
throughout the Western States, A small duty was put apon
manganese ‘equal possibly to the difference in the cost of pro-
duction in this country;and in Cuba or Brazil, but by no ueans
high -enough to equal the difference in the cost of transporta-
tion from the mines of the West to the .consuming centers in
the East:as compared with the cost of transportation from the
countries of foreign production. That is.one of the conditions
of competition.

Will the President be obliged to take into consideration those
differences in ‘the cost «of ‘transportation in: order to arrive at
what rate rwill equalize the differences in conditions of com-
petition? That is one of the conditions of competition. But if
that -is the .ease, itaking manganese again for the purpose of
illustration, from what point to what peint will he ecalculate
the cost of ‘transportation? Shall he fake into conzideration
the difference in the cost of transportation from Batte to Du-
luth or from San Francisco to Pittsburgh or from Denver to
Birmingham? We immediately get an impossible problem which
ds presented to the President by the rule.

But there ismmore than that. The committee have . given nus a
detailed rule from awvhich to .determine the significance and
meaning of the general rule to which I have adverted before.
Thus—

s Y eians e, s 12, Sgasiions o smoctcon
the President, in so far as he finds it practicable, shall take into
consideration (1) the differences in econditions in -produnction,. in-
cla ‘wages, costs -of material, -and other ftems in -costs of
duction  of such or similar merchandise in the United States anm
competing foreign countries—

Now it will be observed that this is a frank abandonment

of the old rule of difference in fhe cost of production, as the
President .may go further under this rule and take into con-
sideration—
{2) the -diferences in the whaolesale gelling prices of domestic and
'roreh?n merchandise in the principal markets of the United States,
but in considering prices as factors in aseertaining diferences in
condltions of com tion, only reasonable profits shall /be allowed.

Now there is a very important consideration. That gets us
to the rule which was laid down in the Republican platforin
of 1908, that tariff rates should net only cover the differences
in competition but dalso 'be high enough to give ‘the American
manufacturer a reasonable profit upon his goods. Of eourse,
everybody understands ‘that the European manufacturer, s
a rtule, is content with ‘a lower rate of profit than is the
American manufacturer. I am glad it is so0. We in this
country are not satisfied with the living conditions which
prevail in “Hurope, neither are our energetic. and enterprising
people satisfied with the small margin of profit which manu-
Tacturers in Europe, as a rule, realize from their business.
When, however, the President is cdlled upon to determine what
is a reasonable profif, what guide has he? A reasondble profit
in one line of ‘business might be 5. 6, or T per ecent, but it
would be entirely inadequate in another line of business. In
respect to one commodity the profit ought to be very high,
while with respect to another it ought to be extremely low,
as in the case of staple commodities. How then is the Presi-
dent to determine what is a ‘reasonable profit upon any pur-
ticular commodity?

‘Moreover, Mr, President, the same man often handles a long
line of goods. 'Take steel manufacturers, for instance. When
it comes to a rate of duty that ought to be imposed upon some
particilar commodity, how can ‘the President determine what
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the rate of duty should be in order that there should be a rea-
sonable profit upon the sale of a particular commodity?

Subdivision 3 of this section of the amendment, giving the
element to be considered, continues:

Any other advantages or disadvantages in competition.

Mr. President, that was a little different in the original
draft as it came before. In that draft it was as follows:

(¢) That in any investigation gmv!ded for in this section account
may be taken of the price at which. like or similar merchandise is
sold in the United States and competing foreign countries, wages,
prices of materials, and all other items in costs of production of
such similar merchandise in the United States and competing forel
countries and any advantages of domestic and foreign producers
competitive trade. including laws and regulations affecting the same,

In other words, the President was obliged to convert into
dollars and cents any advantage that might arise by reason of
the laws of this country as compared with the laws of the
competing country.

Mr. TOWNSEND. Mr. President——

The PRESIDING OFFICER. Does the Senator from Mon-
tana yield to the Seantor from Michigan?

Mr. WALSH of Montana. I yield.

Mr. TOWNSEND. I have not been in the Chamber all the
morning and I am wondering if there has been any proposi-
tion presented to amend the provision with reference to this
subject.

Mr. WALSH of Montana. The Senator from Wisconsin [Mr.
Lenroor] has proposed an amendment to it. 3

Mr. TOWNSEND. Such an amendment has been offered?

Mr. WALSH of Montana. Yes.

Mr. President, it has been frequently charged on this floor
that the rates have been fixed in the pending measure not in
order to take care of the difference in the cost of produc-
tion here and abroad but in order to insure to the American
manufacturer the prices which he is now asking for his prod-
ucts; and apparently the President, under this rule, is re-
quired not only to take into consideration the difference in the
cost of production here and abroad but he is also to consider
the wholesale prices here and the wholesale prices abroad and
to allow that element to enter into his computation of what is
the rate that will equalize the difference in competition here
and abroad.

However, Mr. President, let us get back to the rule of the
amendment as it has finally come before us. No change is
really made in the meaning by the excision of the words “ in-
cluding laws and regulations affecting the same.” The language
of the pending proposal is exceedingly broad—*" any other ad-
vantages or disadvantages in competition.” Why will not that
include the difference in the cost of transportation? Take man-
ganese again for the purpose of illustration. It is brought here
from Brazil or from Cuba in ballast at practically no cost at
all, On the other hand, the American producer is obliged to
pay the exorbitant, and I might even say the extortionate,
freight rates to carry his products clear across the continent.
So the conditions of competition are such that he can not com-
pete with the foreign producer; yet here the President is
obliged to take into consideration any advantage and to fix
the rate at such a figure as will absolutely equalize the differ-
ences in the conditions of competition, though the Congress has
refused expressly to fix the rates so high.

Let us go a little further, Mr. President. Everybody realizes
that many elements enter into the matter of competition be-
tween traders in the same commodity. Many goods sell in this
country—particularly women’s clothes and perhaps also fabrics
of various kinds that are of foreign make—simply because
they are of foreign make. One goes to a tailor, who tells him,
“Here is a domestic piece of goods, and here is one of foreign
manufacture.” The price is fixed upon both, but the tailor
calls attention to the fact that the one piece is foreign goods,
expecting that that will attract the customer, who will pay a
higher price for that kind of goods. No one can gainsay the
fact that because many articles are of foreign manufacture they
command a higher price upon the American market. How shall
the President convert the advantage which the foreigner has
because his goods are of foreign make into dollars and cents
and thus determine the rate which he is called upon to fix?

The amendment as originally drawn provided that the Presi-
dent was to take into consideration any advantage arising from
the laws. That language is not found in the proposition as it
is amended. It now reads “any other advantages,” but it is
really here in effect, although not so expressly stated.

It is contended that the foreign manufacturer and foreign
producer of goods have a decided advantage over our producers
in this country because the manufacturers and producers in
foreign countries are allowed to combine, while our manufac-
turers and producers are forbidden to combine, an advantage

which must be converted likewise by the President into dollars
and cents in order to arrive at the rate which will actually
equalize competitive conditions.

A multitude of factors enter into competition that defy re-
duction to a mathematical basis,

Mr. EDGE. Mr. President——

The PRESIDING OFFICER. Does the Senator from Mon-
tana yield to the Senator from New Jersey?

Mr. WALSH of Montana, Ieyield.

Mr. EDGE. If the authority is delegated at all to the Presi-
dent to review and take into conmsideration possible changes
in tariff duties, does the Senator contend that the latitude
should not be sufficiently comprehensive to enable the President
at least to weigh any possible advantages or disadvantages,
whatever they might be, in order to reach a logical and proper
conclusion ?

Mr. WALSH of Montana. No; I do not so contend. I should
say that, if we were going to lodge the power in the President
at all, we ought not to tie him down by any hard and fast rule,
but we ought to allow him to attack the problem exactly the
same as Congress attacks the problem and give consideration
to everything which would be pertinent to the question before
us. However, the point I am making is that when that is done
the Constitution is violated.

Mr. EDGE. Leaving aside the constitutional question, which
I can not discuss, do not the general terms of the launguage, as
well as the specific meaning of the words * other advantages or
disadvantages in competition,” tend to give the President just
exactly that anthority in order to enable him to discover every-
thing that might possibly affect the determination of the rates?

Mr. WALSH of Montana. The Senator will understand that
I am not finding any fault with that as a matter of policy.

Mr. EDGE. I thought the Senator was.

Mr. WALSH of Montana. Oh, no; I am arguing now that it
is proposed to lay down an impossible rule; the President can
not carry it out.

The PRESIDING OFFICER. If the Senator from Montana
will suspend for a moment, the Chair feels that he should ad-
vise him that he has used his hour on the paragraph. Under
the ruling of the Chair the Senator is at liberty to consume an
hour on the amendment pending.

Mr, WALSH of Montana. Mr. President, before concluding I
desire to advert to a few of the cases which, in the judgment
of the chairman of the Finance Committee, warrant this dele-
gation of power. '

Mr. BORAH. Mr, President, before the Senator proceeds to
that discussion will he permit me to interrupt him?

The PRESIDENT pro tempore. Does the Senator from
Montana yield to the Senator from Idaho?

Mr. WALSH of Montana. I yield.

Mr, BORAH. As I view this authorization to the President,
he may under the power conferred, assuming that it is con-
stitutional—and I will leave that question out of consideration
for the moment—practically remake this entire turiff bill?

Mr. WALSH of Montana. Within a range of 50 per cent.

Mr. BORAH. Yes; but within the wide discretion which he
has as to investigation, and so forth, 50 per cent is only in a
sense a limitation. A President who believed in a very low
tariff could give us a tariff law imposing very low tariff rates,
while a President, on the other hand, who believed in a very
high protective tariff could give us a very high protective
taritif law under the discretion which is proposed to be lodged
in him,

Mr, WALSH of Montana. There is no doubt about that.

Mr. BORAH. So that he could practically make the entire
tariff law.

Mr. WALSH of Montana. There is no doubt about it; that
is the point I am making, that no two men will be able to
take this rule, either as it is expressed generally in the pro-
posed statute or as it is expressed in detail, and arrive at ex-
actly the same result. In other words, it becomes very largely
a matter of predisposition and discretion on the part of the
President. I also wish to call attention particularly to the
proposition that no matter what the President does, no matter
at what conclusion he arrives, whether the action taken by him
does or whether it does not equalize the difference in condi-
tions of competition, nobody can question his action; so that
we really do invest him with perfectly unrestrained power
to fix whatever rate he sees fit within the limit of 50 per

cent.
Mr. LENROOT. Mr. President, will the Senator yield at that

point? .
Mr. WALSH of Montana. I yield.
Mr. LENROOT. May I suggest that two men might take the
same factors into consideration and yet not arrive at exactly
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the same results, but, under the pending amendment, the two
men might not take into consideration the same factors, which
would be a very different proposition.

Mr. WALSH of Montana. Yes; and we have seen the situa-
tion illustrated here on this floer time and again. Both sides
of the Chamnber have taken exactly the same facts and figures
furnished them by the Tariff Commission, and one side: would
reach the conclusion that a rate of duty of 20 per cent would
equalize the differences in the cost of production here and
sbroad, while the other side would maintain that the rate
would have to be at least 50 per cent in order to equalize the
difference,

Mr. LENROOT. My point is that where they are not re-
quired to take into consideration the same factors it makes it
that much more indefinite,

Mr. WALSH of Montana. Exactly; and whenever the facters
are thus doubtful—

Mr. BORAH. Mr, President, I do not want to take up the
Senator’'s time, because I know it is limited. I merely wish to
make a brief statement, in order that my pesition may not be
misunderstood. I should like very much to see some kind of a
tribunal created se that we could have tariff laws hereafter
which were not made as the pending bill has been made; but I
do not believe that it is wise pelicy, even if we had the consti-
tional power, to lodge this authority in the President, and L do
not believe that we have the constitutional pewer to lodge it in
the President so that the President could do really effective
work in the way of making a tariff. I think it would be a wise
thing if we could create some kind of a commission and ex-
haust the power of Congress in that eommission to enable the
commission to go as far as it possibly could under the Comsti-
tution in making a tariff law.

Mr, WALSH of Montana.
that will be under consideration immediately after the disposi-
tion of paragraphs 315, 316, and 317, upon the amendment ten-
dered by the senior Senator from New Jersey [Mr. FRELING-
HUYSEN] and the Senator from New Mexico [Mr. JoNes], but
I am in entire accord with the views now expressed by the
Senator from Idaho. I also deplore this method of attempting
to fix tariff rates. I am convinced, however, that the widest
latitude that we can give to the Tariff Commission is to author-
ize them mnot only to find the facts but alse to recommend to
Congress the rates which they believe ought to be enacted, and
then Congress can either enact those rates or depart from them,
as they see fit. However, that is a matter which will come up
direetly.

Mr. President, much reliance seems to be placed by the Sena-
tor from Nerth Dakota in suppert of his contention upon the
bridge ease, involving the statute which authorized the Secre-
tary of War to direct the removal of an obstruction to naviga-
tion in one of the navigable streams unless the bridge were made
to comply with the reguirements laid down by him; but that is
a very simple matter. The United States can prevent the oceu-
pation of a navigable stream by any kind of a structure. It can
say that none shall be placed there at all; and having the power
to say that nmo structure shall be placed there at all, of course,
it ean &ay, “ You can place there only such a-structure as is
approved by the Secretary of War.,” But the court net only
put its decision upon that ground but put it upon the ground
to which I have heretofore adverted, namely, that it is imprae-
ticable to deal with the problem in any other way.

They say:

By the statute in question Congress declared in effect that navigation
ghould be freed from unreasonable obstructions arising from bridges

of insufficient height, width of span, or other defects. 1t stopped, how-
ever, with this declaration of a general rule, and imposed upon the

Becretary of War the dbl.;ﬁy of ascertaining what particnlar cases came
within the rule prescribed by Congress, as well as the duty of enfore-
ing the rule in such cases. In performing that duty the cretary of

War will only execute the clearly expressed will of Congress, and will
not, in an e sense, exert leglslative or judicial power. He could
not be snid to exercise strictly legislative or judicial power any more,
for instance, than it could be said that executive officers exercise
such power when, upon investigation, they ascertain whether a par-
ticular applicant for a pension belongs to a class of persoms who,
under the general rules prescribed by Congress, are entit to pensions,
If the principle for which the defendant contends reveived onr approval,
the conclusion could not be avoided that executive officers In all the
departments, in enn.'ty-mg out the will of Congress as ressed in
statutes enacted by it, bave from the foundation of the Natlonal Gow-
ernment exercised and are now exerclsing powers as to mere detalls
that are strictly legislative or judiclal in their natore., This will be
apparent upon an examination of the various statutes that confer
authority upon executive de ents in respect of the enforcement of
the laws of the United States. Indeed, it is not too mnch to say that
a denlal to Congress of the right, er the Constitution, to ﬁa!eznte
the power to determine seme fuct or the state of things whieh
the enforcement of its enactment would. be ** to: et;? wheels
of government”™ and bring about confusion, if not paralysls, in the
conduet of the public business,

Then reference was made to the case of Buttfield against
Stranahan, the tea-standard case, considering a statute in which

I desire to say to the Senator that | visi

it was provided that the Secretary of Agriculture should fix
standards of tea, and that if the teas did not come up te
this standard they should be excluded from the country. But
Congress has plenary power to exclude from this country any
commodities that it may see fit. No one has any right to
introduce commodities into this country from another country
except by the express or the tacit permission of Congress, and
Congress can lay down the conditions under whick commodities
may be imported from a foreign country, and may declare that
teas can not be imported into this country unless they conform
to the regulations of the Secretary of Agriculture. But I
called attention awhile ago to the further declaration of the
court in that case that it would be impracticable to legisiate
wirgdremect to the matter except the power were thus dele-
gated.

No answer whatever thus far, so far as I have been able to
discover, has been made to the contention which T have ad-
vanced, that the power thus delegated, in order to be consti-
tutional, must be subject to review by the courts in order to
determine whether the statute was aetually followed or was not
followed by the legislative officer to whom the pewer had been
intrusted.

The brief to which I called attention, though, prepared by
counsel for the Tariff Commission, has the following to say
about that:

Nor does denial of appeal from the Executive action go to the essence
of the comstitutional questiem. C has the power to limit or pre-
vent litigation in governmental matters, and has in fact made the -
sion of the Commissioner of Navigation final in the interpretation of
laws relating to the collection and refund of tonnage taxes,

Tsh&t refers, no doubt, to section 8 of a statute approved July
5 1 -

That the Commmissjoner of Navigation shall be charged with the super-
on of the laws relating to the admeasurement of vessels, and the

assigning of letters thereto, and of designating their official num-
ber; a questions of interpretation g out: of tﬂ“ eXECl-
tion of the laws relating to these subjects, and relating to the collee-

tion of tonnage tax, and to the refund of sueh tax when colleeted
erroneously or illegadly, his decision shall be final.

That' is to say; the commissiener demands of a vessel owner
the payment of a tonnage tax, and he has miseonstrued the law
and demanded of the shipowner more than the law requires him
to pay. That statute has been given different constructions, A
number of the courts have held that all that that statute means
is that the Commissioner of Navigation, who is a subordinate
of the Seeretary of Commerce, shall determine the matter
finally and that the question shall not go up to his chief. An-
other court has decided that it goes beyond that, and that it

‘denies the man who has overpaid the right to go into court and

demand a refund of the excess tax that hie has paid. That the
former decision is correct I can not entertain a doubt, because
I can not believe that Congress ever intended to deny to the

‘citizen the right to go into eourt to reeover an excess tax which

had been exacted of him by the colleetor. But, however that
may be, even if the construction contended for is correet, it
simply means thig: The Government of the United States can
not be sued except with its consent, and it refused to give its
consent to be sued in this particular case. That is all that that
decision amounts to. It does not by any means lay down the
proposition that any legislation that Congress may enact, dele-
gating power, is valid, even though there is no redress in the
courts from oppressive action or action that does not follow
the statute.

Mr. President, I reeognize how futile it is to discuss questions
of this kind in this body.

I entertain no doubt, from my past experience, that the
decision of this very important question of constitutional law
will follow almost exactly the votes upon other features of
the bill. The division, In alll probability, will be just exactly
the same. However, I could not content myself without ex-

my very pronounced conviction that this is an un-
warranted action on the part of Congress, and that, as a maitter
of policy, it is vicious and most unwise,

Mr. EDGE. Mr. President, I have already briefly discussed
the intent of the pending amendment, and I am going to take
only a few moments of the time of the SBenate to discuss it
further.

Of course it is impessible for a layman to determine the
constitutionality or unconstitutionality of the section proposed.
I have great regard for the knowledge of the law possessed by
my friend from Montana, and yet on this side of the Cliamber
many able lawyers are equally positive that the pending  amend-
ment is entirely constitutional. I recognize that we take an
oath to support the Constitution. I do not know what a lay-
man is to do under those circumstanees but to try to assist
in preparing and developing legisiation, and if the gquestiom of
constitutionality is raised, as it is being very sgeriously raised
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in this important change in policy, then wait for the natural
course of a decision from the Supreme Court, which I suppose
in due time, should this become a part of the law, will be
handed down. In the meantime it appeals to me that our
activities should be along the line of endeavoring to organize
machinery which will meet practically a situation which I
think everyone will agree, whether questioninz the consti-
tutionality of the pending amendment or otherwise, should be
met and must be met by some elasticity in the administration
of tariff legislation or the imposition of tariff duties,

I assume, from the few words the Senator from Idaho uttered,
that he is not in sympathy, and of course the Senator from
Montana is not in sympathy, with this amendment; but they
apparently both recognize that the present policy of administer-
ing the tariff could be greatly improved in order to meet the
business and economic conditions which we must face, especially
in these days, with much more frequent changes, much more
seriously affecting our daily business life than perhaps ever
before in the history of the country, Therefore, I am convinced
that it is the duty of Congress to at least prepare the ma-
chinery. If it is unconstitutional we will be so informed in
due time.

There seems to be no method—ecertainly no method has been
suggested—whereby we can infroduce elasticity in tariff sched-
ules in order to meet rapidly changing conditions, other than the
method suggested by the Committee on Finance. My colleague
[Mr. FRELINGHUYSEN] proposes to go a step further, in an
amendment already introduced, in order that an existing tri-
bunal of the Government—the Tariff Commission—may be
charged with securing and disseminating additional information
upon which changes in tariff schedules can be based. I think
the two taken together are not only necessary but they furnish
a practical method through which we can to some extent, at
least, meet a situation which I think we must all agree exists.

We have been laboring for months on a tariff bill. We have
heard arguments on both sides, frequently inspired by sectional
demands and conditions, all of which has gone to demonstrate
the necessity for higher or lower schedules, and we have voted
upon them time after time, time after time; and the bill is now,
perhaps, three-quarters or seven-eighths passed so far as the
individual schedules are concerned. Yet I know that we all feel
that we have not sufficient information, speaking individually,
to be equipped to vote very intelligently on the schedules as pre-
sented either by the committee or by individual amendments.
The committee, I know, have worked hard and earnestly and
zealously, and have secured all the information that it was pos-
sible to secure in order to guide them in presenting and sug-
gesting the various schedules upon which we have acted; and
yvet we know that in these days, shortly after the Great War,
when abnormal conditions exist throughout the world, it is ab-
solutely impossible for any Congress to produce a tariff bill
which will meet scientifically or semiscientifically the conditions
which exist to-day.

We have been working for months, and in the two Houses for
over a year, taken together, on tariff legislation. The country
demands a solution of many other problems, and is entitled to it.
Dusiness awaits congressional action more than it has ever be-
fore in the history of the country awaited congressional action.
It is unthinkable to anticipate a return to the consideration of
tariff legislation in the near future, after this bill shall be dis-
pused of. So what are we going to do when the bill is passed
and becomes a law, so far as that great responsibility is con-
cerned? If we do not erect or prepare some machinery to meet
a situation which every one of us must know we will be asked to
face. a change in conditions in countries abroad, in their manu-
facturing outputs, conditions of exchange, conditions of rehabili-
tation which will permit them to increase their products and
their output, all of which affect prices and competition with our
products—if we do not erect some machinery to meet a situation
which will go to the very bedrock of the daily life of all classes
of the people, then, in my judgment, we will not have fulfilled a
very clear duty which confronts us.

Much of the eriticism of the Senator from Montana seems to
be predicated upon a possibility of the President of the United
States, not necessarily abusing this great power, but being im-
portuned by political representations and thus, perhaps with-
out full knowledge, being induced to make a decision raising
or lowering tariff duties which might not be based upon a full
knowledge of the situation. It seems to me that if that criti-
cism could be applied at all, it could be more justly applied to
Congress, Here the Members of the Senate and of the other
House, representing as they do certain subdivisions of the
country, are approached on every hand by letter, committee,
and otherwise, to particularly look after the interests of this
or that manufacturing industry or other organization, and the

Members of Congress naturally feel some individual responsi-
bility to look after those requests. If the concentration of
some qualified responsibility in the President should be car-
ried out, it seems to me that the result, instead of inviting po-
litical control in the making of a tariff, would be just the op-
posite. The President is President of the entire country. He
does not represent any particular congressional district, farm-
ing industry, or other activity. He must listen to any sugges-
tions of a change of tariff, as the amendment clearly defines,
with a careful consideration of the differences of conditions of
competition, having power, of course—as it should be, in my
Jjudgment—to take into account and into consideration every-
thing entering into that competition.

S0 any decisions made by the President of the United States
would, it seems to me, be to a great extent removed from sec-
tional control and influence, which everyone of us knows per-
fectly well have had much to do with the passage or defeat
of many a schedule in the last three or four months of tariff
consideration, and always will have.

I feel that that particular criticism is unjustified: if the
amendment becomes a law I feel that it will result in a more
general view being taken of the necessities of the tariff, per-
haps bringing the East and West, the North and the South,
nearer together in viewpoint; and the President of the United
States having certain power, representing all sections of the
country, those powers qualified by carefully defined amend-
ments, in my judgment would help in providing a still more
scientific tariff than could possibly be prepared in the ordinary
and usual manner with all the labors and earnestness of any
committee of the Senate.

Mr. President, this is the only suggestion of a provision
which would be at all practicable and would permit of some
elasticity, enabling us to meet the changed conditions which
we know must frequently arise; and I think it is most impor-
tant that it be included in the bill. We have attempted to
write a bill with the knowledge that American valuations and
foreign valuations are far apart because of the difference in
value of the currencies of the various countries of the world.

I am perfectly well aware of the fact that they could be
equalized by computing them in terms of the American valna-
tion, but with countries like Germany, with the mark only in the
last week depreciating several hundredths of a cent, and with
all these changes coming almost overnight, for us to pass a
hard and fast tariff bill, a8 we must necessarily do in the
ordinary way, with no opportunity whatever to change it until
it is brought back to Congress, would simply keep the indus-
trial world of this country in a condition of unrest which would
put further and further away the natural desire of the Mem-
bers of both parties, on both sides of the Chamber, to encourage
industry, and to bring employment to millions of men still
looking for work. Senators, we well know a duty imposed to-
day may be inadequate to-morrow. Must Congress continue
giving consideration to the tariff to correct such admitted in-
equalities or shall we proceed as business men and remove the
question, to some extent at least, from sectional or partisan
debate? We provide the policy, certainly the President will
not depart from it only to meet such inequalities,

So I feel that it is our duty to either adopt this or some other
plan—and I have heard of no other plan—in order that the
President of the United States, the only authority to whom
the power could be delegated, can use his best judgment, under
qualified restrictions, in meeting and helping solve this great
problem,

Why should we fear to trust the President of the United
States, a man elected by the direct votes of all the electors of
the country? I do not like the disposition which seems to more
or less prevail in these days of suspicion that we can not trust
our public servants. If the time has arrived when we can not
trust the President of the United States to use his very best
judgment in a matter of such extreme importance to the hap-
piness and contentment of every class of citizens of the coun-
try, then God help the future of the Republic.

If we have made an error in adopting this plan of legisla-
tion, and thus delegating some of our responsibilities, we have
the power to repeal at any time Congress is in session, and if
no other plan is suggested, even if this is of doubtful constitu-
tionality, then we will not perform our full duty, we will not
give to the business men of this country the help, the assistance,
the real cooperation demanded, in order that we can take
advantage of the markets of the world which are awaiting
American enterprise and American Ingenuity.

Mr. NICHOLSON. Mr. President, as to many of the items
to which the Senator has called attention, relating to our
foreign commerce, could we not be fully profected if we re-
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sorted to the American valuation instead of the foreign valua-
tion? Would not that accomplish all the Senator desires to
gecure by this change?

Mr. EDGE. It would accomplish all we could desire so far
us the conditions existing at the time this bill became a law
were concerned, but the design to provide elastic administration
of the tariff law is in order to afford a means of meeting condi-
tions which may and undoubtedly will arise after we are
through with the tariff bill and it becomes necessary to meet
those conditions.

Mr. NICHOLSON, The American valuation would meet the
conditions, because that follows prices up and down, so that
the country would be amply protected if we adopted the Ameri-
can valuation instead of the provision proposed here.

Mr. EDGE. If the Senator will read the language of the
proposed amendment, I think he will change his view on that.
1 assume, although I am not a member of the committee, that
it was designed to meet many other conditions, in addition to
the actual difference in the cost of the product, when the
committee used the language *“ conditions of competition.” In
other words, there are many conditions in competition be-
sides the cost of the articles, which would have to be consid-
ered by the President, which the Finance Committee can not
consider beyond the facts produced at the time the bill was
before the committee. So that that language, 1 assume, has been
used for the specific purpose of enabling the President to meet
a sudden eondition déveloped on the other side, where Ameri-
can valuation would not solve the problem at all.

Mr. NICHOLSON. I can not conceive of any situation which
would arise where the American valuation would not solve the
problem.

Mr. BEDGE. The American valuation is simply computed upon
the cost of the article.

Mr. NICHOLSON. Certainly.

Mr. EDGE. Many other conditions arise in trade between
countries besides the fluctuation in the cost of articles, for in-
stance, transportation costs.

Mr. POMERENE. Mr. President, I feel that little can be
added to what has been said by the very able Senator from
Montana [Mr. WaLsH] on the subject of the constitutionality
of the pending amendment. At the same time it has been
ingisted on the other side of the Chamber that this provision is
constitutional, and that opinion is based very largely upon the
opinion of the Supreme Court in the case of Field against Clark
in One hundred and forty-third United States Supreme Court
Reports,

My own study of this question has convinced me that if the
constitutionality of this amendment can be sustained, it must
be based upon some other authority than Field against Clark.
I want to discuss this opinion very briefly and then try in a few
minutes to apply its principles fo the pending amendment. The
Supreme Court in the consideration of that case laid down this
principle :

That Congress can not delegate legislative power to the President
is a principle universallir recognized as vital to the integrity and main-
tenance of the system of government ordained by the Constitution,

I think no one will question that principle. The difficulties
come, if at all, in the application of the principle to a given
_ state of facts. What were the facts in that case?

The Congress of the United States sought to place upon the
free list sugar, molasses, coffee, tea, and hides, and the Presi-
dent was authorized, when he found that other nations imposed
exactions and duties on the agricultural and other products
of the United States, and found that those duties were recipro-
cally unequal and unreasonable, to suspend the privilege of free
importations, But if he did it, what was the result?

It was not left to the discretion of the President to determine
what duty should be levied against those imports in the future,
but the Congress of the United States specifically defined what
those duties should be. In other words, there was nothing left
to the discretion of the President of the United States. The
only thing that he was empowered to do was to ascertain
whether in fact other nations had imposed exactions and duties
on the agricultural and other products of the United States.
When he found that to be so and issued his proclamation, by
that very fact the duties which were prescribed by the Congress
went into effect.

Now, let us see what the Supreme Court said a little further
on. It quotes from Judge Ranney, of the Supreme Court of the
State of Ohio, than whom no greater or better judge ever lived
in Ohio. He lays down the distinction between a legislative
power and an Executive power in these words:

The true distinction is between the delegation of power to make the
law, which necessarily involves a discretion as to what it shall be, and
conferring authority or discretion as to its execution, to be exercised
under and in pursuance of the law,

Now, what is the Congress doing when it enacts a tariff law?
At present the Underwood-Simmons law is in operation. The
pending bill proposes to change the rates of duty. The Congress
of the United States is exercising legislative discretion when it
changes or seeks to change those duties or determines to leave
them where they are.

Shall the duty be 25 per cent or 50 per cent? Shall it be a
specific duty or an ad valorem duty? Shall we adopt the for-
eign valuation or the American valuation? Are not those legis-
lative problems? Do they not appeal to the legislative discre-
tion of the Congress of the United States? When we leave
it in their power to determine whether it shall be a specific
duty or an ad valorem duty, whether it shall be levied accord-

1ing to the American valuation or the foreign valuation, is not

that an exercise of a discretion? Why, Mr. President, I can
not think that any serious guestion could be entertained about it,

Now, let us see what the pending amendment provides. It
declares that if the duties which we are fixing do not equalize
the differences in conditions of competition and this fact is
ascertained by the President, then there is conferred upon him
certain powers, and what are they? First, he can change the
classification ; that is, he can take a given item out of one para-
graph where one duty is levied and transfer it to another para-
graph where a different duty is levied. Is not that an exercise
of legislative discretion? Is not that just as much an exercise
of legislative discretion as it is when we here on the floor of the
Senate change an ifem from one paragraph to another?

Let me go further. We provide in the pending bill in ecertain
instances a specific duty, in certain other instances an ad
valorem duty, and in certain other instances a combination of
both the ad valorem and the speecific duties. When we deter-
mine whether we are going to adopt the one or the other or the
combination of the two, are we not exercising our legislative
discretion? When we say to the President, “ If you find that
competitive conditions are such as to interfere with our in-
dustrial development, you shall have the right to change from a
specific to an ad valorem or from an ad valorem to a specifie,”
is that a power different from that which we are here exer-
cising?

Let me go a step further. The House, exercising its legis-
lative discretion, declared in favor of the American-valuation
plan in the levying of duties. Never, I think, in my legislative
life have I heard of a greater propaganda than has been exer-
cised in favor of that plan. The Republican members of the
Finance Committee, after a very careful investigation of the
subject, declared against the American-valuation plan. Were
they not exercising a legislative discretion when they so de-
clared? When the Republican members of the Finance Com-
mittee, by a vote of 7 to 3, turned down the American-valuation
plan for the foreign-valuation plan, was not that an exercise of
legislative discretion? They came to that conclusion because
they found, in their judgment, that plan would be utterly im-
practicable and unworkable. Now, after the majority members
of the Finance Committee had declared that the plan was un-
workable, they come in by the pending amendment and seek to
confer upon the President of the United States the power to
change the bill from a foreign-valuation plan, which is prac-
ticable and which is workable, to a plan which they say is
impracticable and unworkable. Is not that an exercise of legis-
lative discretion? What else can it be? .

Why, Mr. President, suppose we had the question before us
in our legislative capacity and we concluded to-day that we
were going to change from a specific to an ad valorem duty or
from an ad valorem to a specific duty or from the foreign
valuation to the American valuation, or seek in certain in-
stances to extend an embargo; what is that but an exercise of
a legislative power? And yet the Senate of the United States
is now, instead of exercising that power itself, seeking to confer
it upon the President. Mr. President, I have the greatest con-
fidence in the personal integrity of the President of the United
States. I am sure that if the power were conferred upon him
he would seek to exercise it in accordance with his best ability.
Let us go a step further.

We say after months of investigation that we are going to
levy certain duties. The distinguished Cenator from North
Carolina [Mr, Simmons] made the statement on the floor of the
Senate a few weeks ago that in his judgment the average duties
under the Senate committee bill would be about 45 per cent or
perhaps higher. The duties under the Dingley law I believe
were, on an average, about 40 per cent. I may not be quite accu-
rate about the rate, but that is approximately correct. What is
it that Is sought to be done here? Assuming for the sake of
the argument that the average duties here are 45 per cent, it is
proposed to put it in the power of the President to add 224 per
cent to those duties or to take 223 per cent from them. In
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other words, he would have the discretion to go up 50 per cent
or down 50 per cent. He would have the right to fix those duties
at any point between the present dutles and 50 per cent higher
or between the present duties and 50 per cent lower.

The Congress of the United States, presumably, when it passes
the bill expects to secure from its operation a certain amount of
revenue by taxation at the customhouses, and yet we confer
upon the President of the United States the power to say, “ No;
I want more duty collected at the cnstomhouses,” or “I want
less duty collected at the customhouses.” Is not that the exer-
cise of a discretionary power? If the Congress of the United
States were seeking to enact a law which would bring $400,000,-
000 annually into the Treasury, and sought so to change the
bill that it would bring in $600,000,000 annually, would not that
be the exercise of a legisiative discretion? How, then, can it
be less if it is exercised by the President himself?

Again, let me discuss for a few moments the policy of the
legislation. I mean no offense when I say that certain inter-
ests have been here in season and out of season laboring, I
will not say improperly, with members of the Finance Com-
mittee and other Members of the Senate seeking a change in this
rate and a change in that rate. We know the difficulties that
have confronted us all the way in the exercise of diseretion.
Dauties in: the bill have been changed from time to time. Was
not that the exercise of legislative diseretion? Think of the
difference in the situation. Here in the Senate are two Mem-
bers from each State and in the other House there is one
Member from each congressional district. Presumably the two
Senators and the one Representative can keep their respective
legislative bhodies informed as to conditions in their respective
States or districts, but here we are seeking to impose upon the
President himself the necessity of taking action in accordance
with all the knowledge that is suppoesed to be in the possession
of 96 Senators and 435 Representatives.

More than that, think of the situation. It is true that under
the provisions of the pending amendment before a change is
made notice is supposed to be given to interested parties, Who
are the interested parties?

Mr. WALSH of Montana. I will say to the Senator frem
Ohio that that provision has been changed.

Mr. POMERENE. The provision as originally framed was as
I have stated it. Has that been changed?

Mr. WALSH of Montana. That has been changed.

Mr. POMERENE. Does the Senator have the change in
mind, so that he can advise me concerning it?

Mr., WALSH of Montana. That is important in considering
the question. As it is now proposed to be amended, the pro-
vision reads:

estigation under the visions of this section hmﬂng
:hal{ﬂd:d;g lienl‘:i and a r:mnablu %rmﬂq to be heard shall

0T .

Mr. POMERENE. Without giving notice?

Mr. WALSH of Montana. That is what it provides.

Mr. POMERENE., Very well. Who are the people who are
interested?

Mr. WALSH of Montana, Will the Senator suffer another
interruption?

Mr. POMERENE. Yes.

Mr. WALSH of Montana. The wool schedule has been the
subject of particularly vicious attack; the newspapers of the
country have been making that industry particularly the target
of their attacks. T should like to inguire of the Senator from
Ohio whether he thinks those newspapers will desist or will
they carry on their campaign before the President of the
.United States, should this proposed legislation be enacted?

Mr. POMERENE. Oh, Mr. President, that was just what T
was leading up to. Cuampaigns for changes in tariff rates are
going to be continued, so that, instead of having 16 months
consumed by the Congress of the United States in enacting
tariff legislation, we are going to have continuous assaults
made by one interest or another upon the tariff law before the
President of the United States.

Mr. WALSH of Montana, May I ask the Senator if he
thinks the dye interests will cease their effort to secure an
embargo?

Mr. POMERENE. No, Mr, President, the dye interests will
never cease their efforts in that direction.

Mr. WALSH of Montana. Likewise let i:e ask the Senator
if he thinks it will be possible for the President to discharge
the duties proposed to be conferred upen him, and whether,
as a matter of fact, he will not be obliged to assign them to
gubordinates who will be subject to the importunities of In-
terested parties?

Mr. POMERENE, There can be no doubt about that. No |

aene for a moment drenms that the Chief Executive of the

United States, I care not who he may be, can have the time
or the ability to sit down and hear and determine all these
questions. He must depend upon some board to perform that
duty, and he must ultimately take their advice and their
judgment, not his own.

Mer. President, let me go a step further. Often manufae-
turers contract to sell their manufactured products many
months in advance of their fabrication. Perhaps those who are
dealing with a particular manufacturing plant might want to
buy ; they may be making their contracts for the material, and
necessarily the producers will make their contracts dependent
upon other elements, such as the tariff rate which is levied upon
that product. What is to happen? Is the producer going to
base his price upon one schedule of tariff rates or upon another
schedule of tariff rates?

I come from a great induostrial State. I know what the
manufacturers say every time a tariff biil is up for considera-
tion. A number of them who are engaged in protected indus-
tries have said to me from time to time, * We are not par-
ticularly interested In the rate of duty, but we are interested
in having the duty settled, in having it fixed, and when it is
fixed we shall adjust our business to the rates thus determined.”

How are they going to adjust their business to the tariff
rates when they may be changed, not by Congress but by the
President of the United States, every 30 or 60 days? I do not,
of course, mean to say that they would be changed that fre-
quently, but I do mean to say that the President has the power
to change them,

Then again, suppose that we are approaching a presidential
election and some people may be interested in the tariff one
way or the other. We have not been able to keep the tariff
out of politics when Congress has been legislating concerning
the matter. How could we keep the tariff out of politics when
the President is in fact legislating?

Let me make another suggestion. The stocks and bonds of
many great industrial corporations are listed on the stock ex-
change. Every once in a while we have a bull market, and
again a bear market. Assnme, for the sake of the argument,
that there is an attempfed combination of a number of very
large interests, which perhaps bond their plants and issue pre-
ferred stock equal in amount to the value of the plant, and
then they issue a large amount of watered stock and it be-
comes necessary for some of the speculators or promoters to
manipulate the market. Before we are aware of it, if it is a
dye interest or a steel interest or a pottery interest or a chem-
ical interest, or any other kind of an interest, we will have a
delegation of distingnished gentlemen coming to Washington
and ipsisting that certain duties be raised because the work-
ing men in their employ can not get proper wages unless those
duties are raised. So we shall have somebody here as the ad-
viser of the President attempting fo make an investigetion.
If the investigations which they make are not more thorough
than some investigations about which we know, there will prob-
ably be a recommendation for an increase in duties relating
to the products of that plant. Likewise we may have a. re-
duction in the duties which affect the price of their raw ma-
terial. This amendment, if it becomes a law, will give a splen-
did opportunity to assist the manipulators of the stock market,
No; that should not be.

Then, after the President has before him the findings of his
assistants, the question arises in his mind, Shall I change from
a specific duty to an ad valorem duty, or from an ad valorem
duty to a specific duty? Shall I raise the duties 50 per cent
or any part thereof, or lower them 50 per cent or any part
thereaf? Shall I change the classification, or shall I change
from the foreign valuation to the American valuation? Who
will say, who dares say that is not an exercise of discretion—
legislative dizcretion, if you please?

Then I recur to what the great Judge Ranney said:

The true distinction is between the delegation of power to mnke the
law, which necessarily involves a discretion as to what it shall be, and
conf'erﬂng authority or discretion as to its executiom, to be exercised
under and in pursuance of the law.

If we change the rate of duty on cotton goods under the Un-
derwood law from 35 per cent ad valorem to 45 per cent, as
proposed under the pending bill, is that not a legislative act?
Admitting that, who can say, who dares to say, that when the
President changes it from 35 per cent ad valorem to 45 per cent
he is not exercising a legislative power or diseretion? To put
the question, it seems to me, is to answer it.

The PRESIDENT pro tempore. The question is upon the
amendment proposed by the Senator from Wisconsin [Mr.
Lesroot] to the amendment of the Senator from North Dakota
[Mr, McCuMBER].

Mr. LENRROOT. Mr. President, I do not propose to enter into
any extended discussion of the constitotionnl question whizh
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exists in this amendment and which to my mind is a very
grave one. It has been ably argued upon the one side by the
Senator from North Dakota [Mr. McCuMmeer], and upon the
other by the Senator from Montana [Mr. Warsa]. I only ven-
ture to express my own judgment for whatever it may be
worth after having read the authorities which have been so
well collected by the Senator from Montana upon this question,
that it is my judgment that the phrase * conditions in com-
petition ” is so vague and so indefinite as to invalidate the
entire section if it should become a part of the law.

I do not agree with the Senator from Montana, if T under-
stood him correctly, that Congress can not delegate to the
President the power to ascertain facts upon which he may pro-
claim a duty. Congress itself, as in the McKinley Act, might
fix the duties definitely, to take effect upon the happening of
an event to be found by the President.

Mr. WALSH of Montana. Mr. President

The PRESIDENT pro tempore. Does the Senator from Wis-
consin yield to the Senator from Montana?

Mr, LENROOT. I yield,

Mr, WALSH of Montana. I do not want to enter into any
controversy with the Senator about that matter; but, having
expressed the opinion that the phrase * differences in condi-
tions of competition ™ is so vague as to invalidate the provision
under consideration, would the Senator care fo express an
opinion as to whether, if these amendments should be incor-
porated in the bill and should be found to be invalid, the
whole bill would fall?

Mr. LENROOT. I think not under the doctrine of Field
against Clark.

Mr. WALSH of Montana. But the Senator will observe
that in the ecase of Field against Olark no provisions were
affected except those involved, which constituted only six arti-

cles: but every article in this bill is subject to the provisions of*

section 315. Every rate in the bill is subject to that section.

Mr. LENROOT. It is as to the changing of the rate.

Mr. WALSH of Montana. Exaectly.

Mr. LENROOT. Of course until the power is exercised the
rates fixed by Congress stand.

Mr. WALSH of Montana., In Field against Clark there were
only six commodities involved—only six. The court held that
the grant of power to change the rate as to those six articles
conld not be held to invalidate the entire bill. In that case the
proceedings were brought against Marshall Field & Co. The
commodities involved in the c¢ase were not of the six classes of
commodities referred to; they were ordinary dry goods, I sup-
pose. The court held that the six commodities only being
affected by the provision, the bill as a whole did not fall; but
here is a provision which affects every rate in the bill, every
commodity in the bill,

Mr. LENROOT. My own view upon that subjeet, for what-
ever it may be worth, is this: Congress definitely fixes the rates.
It provides, or attempts to provide, a method by which those
rates may be changed. We will assume that the method so pro-
vided is invalid, as beyond the power of Congress; but it is not
go intertwined with the other portions of the bill that it can not
be separated. In fact, it is separate, and it seems to me the test
would then be applied by the court: * Can it fairly be said that
this invalid section was an inducement to the enactment of the
remaining portions of the bill, and that but for this section which
is invalid the rest of the bill would not have been enacted?”

Mr. WALSH of Montana. The Senator has quite accurately
stated the rule. Now let us see what the facts are: The House
has adopted the American valuation plan. The Senate has
refused to adopt the American valuation plan and proposes the
foreign valuation plan, with these elastic provisions intended to
accomplish the same result that the House expects to accomplish
by the American valuation plan. In other words, the Senate
substitutes the foreign valuation plan, modified in this way, for
the House American valuation plan; so that it seems to me
necessarily to follow that the Senate would not have adopted
these rates based upon the foreign valuation plan but for the
provision here according to which they might be changed to
meet the changing conditions which were provided for by the
House valuation plan.

Mr, LENROOT. If the Senator be correct, it merely adds
weight to my objection to the amendment in its present form,
and simply adds further reason why, if it be possible, amend-
ments should be made to this section that will bring it clearly
within the constitutional powers of Congress; and that is what
I have endeavored to do, Mr. President, in the amendment that
I have proposed, striking out the phrase “ conditions of com-
petition " wherever it occurs in the amendment, and substitut-
ing therefore the phrase “ cost of production,” so that the rate
whXh the President will be empowered to proclaim will be the
difference in the cost of production, y

I think the Senator from Montana will concede that that at
least is a very much more definite standard or rule than is
the term * conditions of competition,” because the determina-
tion of differences in cost of production clearly involves the
ascertainment of facts, and in the ascertainment of those facts
whoever does investigate the subject must take into considera-
tion the same factors; and here is my primary objection to
the term * conditions of competition”:

The Senator from Montana truly stated in his address that
two men might arrive at different conclusions as to what con-
stituted a difference in conditions of competition. It is like-
wise true that two men might arrive at different conclusions
as to what constituted difference in cost of production; but
that would be merely a difference in judgment upon the facts,
both men taking the same factors into consideration, while if
the rule is to be differences in conditions of competition two
men might investigate that subject and arrise at different con-
clusions because they had not taken the sam~ factors into con-
sideration in investigating the subject.

To illustrate that, power is here given to the President under
this phrase “conditions of competition.” He might in one
case consider and add to a difference in cost of production a
freight rate from San Francisco to the city of New York. He
might or might not take that into comnsideration. That is
optional with the President under this amendment. That is a
matter of legislative policy that to my mind can not be delegated.

Another factor that he may or may not take into considera-
tion under this amendment is this: The Presidert might re-
solve that to equalize differences in competition he would al-
low to the American manufacturer a profit of 25 per cént,
or he might not allow it. That is discretionary with him.
That is a matter of public policy to be declared by the legisla-
tive body, and one that in my judgment can not be delegated
to the Executive.

So, I might go on and give many illustrations as te this

"delegation of discretion that Congress has not laid down the

rule. Under this phrase Congress has not said to the Presi-
dent what factors he shall take into consideration in sarriving
at his conclusion.

The chairman of the committee says, however, that that is
taken care of in paragraph (e¢), which provides:

That in ascertaining the differences in conditions of competi‘ion,
under the provisions of subdivisions (a) and (b) of this section, the
President, in so far as he finds it practicable, shall take into consld-
eration—(1) the differences in conditions in production, includi
wages, costs of material, and other items in costs of production l::?
sueh or similar merchandise in the United States and in competin
foreign countries; (2) the differences in the wholesale selling prices o
domestic and forelgn merchandise in the principal markets of the
United States, but in cnnsidering rices as factors in ascertaining differ-
ences in econditions of competition, only reasonable profits shall be
allowed ; and (3) any other advantages or disadvantages in competition,

Can it be said that that restricts the President in any way
to any rule or lays down the factors that shall be considered
by him in arriving at his decision? It merely says that among
other things he shall, if he finds it practicable, take certain
things into consideration; but he may or may not do it, as he
sees fit.

Mr. STERLING. Mr, President——

The PRESIDENT pro tempore. Does the Senator from Wis-
consin yield to the Senator from South Dakota?

Mr. LENROOT. I yield.

Mr. STERLING. BSuppose the bill provided that in consider-
ing the differences in competition he should take into considera-
tion certain factors. Would that cure it?

Mr. LENROOT, Certainly not; because he might then take
other factors into consideration, using his judgment and his
discretion, that Congress has not prescribed.

Mr. STERLING. Could not the bill limit him in the con-
sideration of the matter to certain factors?

Mr. LENROOT. It certainly could; and that is merely another
way of reaching what I have attempted fo reach in my amendment.
Of course it could. For instance, Congress could preseribe that
he should take into consideration freight rates or that he should
not take into consideration freight rates. That would settle
that one way or the other as a factor to be taken into considera-
tion. Congress could in this amendment prescribe that he
should take into consideration profits or ghould not take into
consideration profits. That would settle that one way or the
other; but as the amendment stands now Congress makes no
order upon the subject, prescribes no rule; and the President
is at liberty to exercise any policy he sees fit to adopt with'
reference to the subject. So much for that.

Then, with reference to the American-valuation clause, the
Senator from North Dakota argues that this is not an objec-
tionable alternative which can in any wise invalidate the amend-
ment, because the President can exercise his power under para-
graph (b) only if he first finds that the equalizing of conditions
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of competition can not be arrived at throngh the exerecizse of the
power delegated in (a), and the chairman of the committee
gave us an illustration of the difficulty of arriving at foreign
valuation, in which case the President would be at liberty to
exercise the authority mnder (b).

That wounld be a good argument but for the limitation pro-
vided in paragraph (a). With this limitation 4t will not be
the difficulty in arriving at the foreign valuatien which wonld
induce the President to exercise the power mnder (b), but
becanse of the prohibition we find in (a) to exercising the
power beyond a certain peint. In other words, it makes neces-
sary an examination dnto the differences in conditions of com-
petition if that phrase shall remain, or costs of preduction if
my amendment shall prevail, .and if he finds the difference in
cost of production to be G0 per cent in excess of the existing
rate in the bill, he ean only increase the rate 50 per cent.

Under the bill, the President ean mot apply that. He can not
g0 higher than 50 per cent. So, in the face of the declaration of
Congress to the President that he shall not do this thing, we
give him authority, in the next paragraph, to do the thing we
have forbidden him to'do in the previeus paragraph.

1 very seriously guestion whether we can delegate power to
the President to do wither one of two things, his power to do
the thing in the second imstance depending mpon the prohibition
upon the part of Congress for him to exercise it in the first, if
that be the reason for his not being able to «do so. So there
again is raised ‘a very serious question. .

Mr. WALSH of Montana. Mr. President, does the Senator
agree that a ease might weasily arise in svhich the differences
in the eonditions of competition might be equally well met by
increasing an ad valorem vate or by substituting a specific
Tate? .

Mr. LENROOT. Yes.

Mr. WALSH of Montana.
and substituting an ad valoerem rate? :

Mr. LENROOT. Yes.

Mr. WALSH of Montana, Then the President -would be
entitled to choose which of the two courses he would pursue,
either of which would accomplish the end seught.

Mr. LENROOT. That is true.

Mr., WALSH of Montana. And in either case the ad valorem
rate would act differently from the specific rate.

Mr. LENROOT. That is also true. Of course, the ad
valorem rate might be equivalent to a given specific rate the
next day after it was put into effect, and a month later it
might be a very different specific rate. Of course, that is true.

The term *“cost of production” has been used time and
time again in the débate upon this bill, and -wherever costs
of production have been ascertained, or have come anywhere
near being ascertained, the chairman of the committee has
‘relied upon differences in ‘cost of production to measure the
yate the committee has proposed. But mow the committee
‘ghandons cost of production and substitutes for it this very
~vague and indefinite term *“cenditions of competition.”

For myself, T can see only one possible purpose in that, and
that is to give to the President practically unlimited anthority
to change these rates within the minimums and maximums
provided for in the amendment.

Mr. SIMMONS. Mr. President, the Senator has stated that
the President probably could not invoke the power to pro-
claim the American valuation unless the addition of 50 per
‘cent to the specific rate provided in the bill should fail to bring
about equality in conditions of competition.

Mr. LENROOT. Hardly that. I stated that as one of the
coniitions. Of course, it might be that 'he could net, or found
that he could not, aseertain the foreign costs, in which case he
might immediately go to the American valuation, without refer-
ence to the 50 per cent.

Mr, SIMMONS. After he has exhausted the 50 per cent,
if he has mot equalized conditions of competition, he can
then proclaim the American valuation for the purpose of further
increasing the effective protection.

I wanted to ask the Senator if he did not think, under those
two authorities to increase, that the rates might be increased,
not 50 per cent, but, possibly, 75 or 100 per cent?

Mr. LENROOT. Oh, yes; and the chairman of the committee
very frankly stated, as I understood him, that that was one of
the purposes of paragraph (b). I do not think very highly of a

. proposition which, on the face of it, in the first paragraph Iimits
the increase or decrease to 50 per cent upon foreign valuation,
but if the President shall find that a rate should be higher, in
order to equnalize conditions, than Congress has authorized in
the first instance, he shall then be permitied to turn to another
section and do in an indirect way that which is prohibited in
aunother paré of the bill. It does not seem to we that that is

Or by increasing a specific rate”

very frank with the American people, to accomplish an increase
«of, perhaps, 100 per eent svhen, on the face of the legislation,
it would seem to be limited to 50 per cent.

If the ebject of the committee was only to have American val-
uation imposed in cases where the foreign valuation could not be
ascertained, why was this 50 per cent limitation put in in the
first instance at all? Why was it not made higher than 50 per
eent, when the committee very frankly confesses that when the
President turns to the American valuation, the 50 per cent upon
the American valuation avill be a very much greater imposition
than the 50 per cent upon foreign valuation?

Mr. McCUMBER. Would the Senator be willing to so amend
the provision that the President, without respect to what the per-
centage may be, shall add a duty which will, in all cases, meas-

mure the difference in the cost of production?

Mr, LENROOT. No; I would not.

Mr. McCUMBER. Giving himn unlimited authority ?

Mr. LENROOT. No; I would not,

Mr. McCUMBER. By what would the Senator limit it, then?

Mr, LENROOT. I would limit it by some figure. If it is to be
50 per cent upon foreign valuation, I would make the same lim-
Itation if American valuation is to be applied to get at the basis
of value; but I would not have two different limitations, one®
perhaps twice as great as the other.

Mr., McCUMBER. But in peither instance weould the rate
more than measure the difference between the cost of produc-
tion, if we want to take the Senator's amendment. Is he will-
ing that in every instance which may arise, without any fur-
ther limitation, the President might increase a rate to equalize
the difference in the cost of production?

Mr. LENROOT. I am not.

Mr, McOUMBER. Very well. That is exactly the conclu-
sion the committee arrived at, and they determined that the
President should not go beyond a certain figure, but we be-
lieved that there might be a few instances, very few, indeed,
which could not be sufficiently guarded by the foreign valua-
tion basis; that there might be some few in which the increase
of 50 per cent on the foreign valuation would not measure the
difference, and we were willing in those few cases to give the
President a different standard,

Mr. LENROOT, Why, then, did not the committee do it
directly?

Mr. McCUMBER. Because in the great majority of cases
we lid not want to give him the full power to increase in every
instance a sufficient amount to measure the difference.

Mr. LENROOT. Mr., President, what have we here? We
have in one paragraph a prohibition against increasing the rate
more than 50 per cent uwpon the foreign valuation, and then we
‘have a provision that if the difference in cost of production is
greater than that 50 per cent, so that he can not apply it be-
cause of the prohibition enacted by the law itself, he may turn
to another provision ef the law and do that shich is prohibited
in one other provision of the law.

Mr. McCUMBER. He may do that simply to arrive at a cer-
tain equalization scheme. All we seek is equalization, and the
Senator wants to limit the equalizing to that of cost of pro-
duction at home and abroad. We want to take other things
into consideration than merely that single element as applied
to the foreign and to the domestic markets.

Mr. LENROOT, 1 know the Senator does, and when I said
I was mot willing to agree to a gemeral propesition which
would direct the President to impose rates, without limitation,
equal to the difference in the costs of production at home and
abroad, I, of course, had in mind, as the Senator must have
bad in mind, that we have many articles in this country where
we would not think, as a matter of public policy, of imposing
tariff rates equal to the difference in the costs of production
at home and abroad.

They have tried to grow tea in the State of North Carolina.
That happens to be upon the free list, so that it does not exactly
‘apply ; but should I be asked to stand for a proposition, when
1 am pleading for a provision based on the difference in the
cost of production, which has no limit? Of course not. My
criticism is that this is a limitation on the face of an amend-
ment which is not a limitation in fact, a limitation of 50 per
cent upon foreign valation, which would lead the American
‘people to believe that these rates can moft be increased more
than 50 per cent; but if the duty is more than 50 per cent. then
the committee say that through anether plan and amother
sctheme the rates may be increased 100 per cent, 50 per cent on
another plan, which is equal to 100 per cent on the plan covered
by the first paragraph, which is limited to 50 per cent.

Again, Mr, President, on the matter of policy, there are many
rates in the bill where the speeific rate has been applied and
where the members of the committee have frankly stated that
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they did not believe the rate proposed by the commitiee and
adopted by the Senate was sufficient to cover the difference in
the cost of production at home and abroad. Congress, as a
matter of policy, refused to go any higher hecause, Republi-
ecans and Democrats alike will admit. I think, we had reached
a peint, from the standpoint of protection, if you please, where
we were not justified in imposing a rate of duty so high as to
caver the difference in cost of production at home and abroad,
when the American people would, be better off to take the im-
portations of that particular article and not continue the in-
dustry in this country.

One illustration, and a very good ome, is barytes ore, that
we had up in the very beginning of the debate, where it was
shown that it would require 100 per cent ad valorem on the
raw erude ore to cover the difference in the cost of production
and transportation from the mines in Georgia and the mines in
Missouri to the point of consumption.

I then took the position that the American people ought not
to be called upon to pay any such tax upon a material upon
which the hand of man had net devoted any labor except that
of mining the raw material. And yet, Mr. President—the Sen-
ate has not yet acted upen the amendment—even: though the
House rate shall be adopted instead of the increase which the
Senate committee proposes, it will he possible under this pro-
vision as the committee have it; with the President taking into
consideration and adding the freight rate from Missouri to the At-
lantic coast, to have more than 100 per cent ad valorem duty upon
barytes ore. That is merely typical of many items in the bill.

1 want frankly to say that at some time before the amend-
ment is voted on I propose to offer an amendment providing
that in no case shall any duty be imposed under the provisions
of this amendment that shall exceed a given perceniage ad
valorem on the foreign valuation. It may be 75 per cent. I
shall be willing to discuss what it should be, but there ought to
be some limitation somewhere so that the President of the
United States shall not have the right to destroy a poliey
adopted by the Congress of the United States in the framing
uf, the bill.

Mr. McCUMBER. Mr. President——

Mr. LENROOT. 1 yield to the Senator from North Dakota.

AMr. MoCUMBER. In order that I may understand the posi-
tion of the Senator, does he desire to strike out subdivision (b)
entirely—that is, that provision which allows the President to
go to the American valuation? It ms to me if that is what
lie wants and is arguing for it ean be aceomplished very simply
by cutting that out entirely and relying upon the foreign valua-
tion hasis, increasing beyond: 50 per cent if we think best or
decreasing beyond that, but it can be met by eutting that out
entirely.

Mr, LENROOT. It might be met that way.

Mr. McCUMBER. Does the Senator prefer that plan?

Mr. LENROOT. 1 will say very frankly that the Senator
very well knows that the American valuation would just about
double the rates. I think, generally speaking. I should be glad
to have the Senator’s opinion abont it.

Mr. McCUMBER. I want to say to the Senator that this
wethod of meeting certain specified cases—not specified in the
bill, but well understood by the committee—was in the first
instance to prevent the necessity of continuing an embargo, and
that it was intended to cover some of the chemicals and dye-
stuffs that might require a greater expansion of tle duties
than would be provided in paragraph 315, subdivision (a).
Of course, we have voted out the embargo proposition entirely
and we have left the bill in such shape that as to some of the
chemicals it would be impossible fo maintain an industry that
we regard as essential under the general rnle which is provided

in subdivision (a). That was the real purpose. It may be
that the President might abuse that purpose. I do not think
that he will. 1 do not think anyone else will. But if the

Senator is fearful of that and that injury might be worked, I do
not know that I would have any serious ohjection to striking
oul the subdivision relating to American valuation.

Mr. LENROOT. T did not have in mind going so far as te
strike out the subdivision with reference to American valnation.
What I did have in mind was merely that the President ought
not to exercise the power under suhdivision (b) because he was
prohibited from exercising it to the full extent under spbdivi-
sion (a) when there would be no difficuity in doing it except
for the prohibition. I have no objection te having the second
paragraph in force, for the reason that the chairman stated,
where it is difficult or impossible to arrive at the foreign valua-
tion ; but I do say it ought not to be reserted to simply because
the prohibition of 50 per cent exists in the firet paragraph.
I think it very seriously endangers the ¢onstitutionality of the
amendment itself when the prohibition is given in one para-

graph and then, because of the prohibition, the Presidént is
permitted to exercise the power in another paragraph.

Mr. McCUMBER. The Senator, of course, will admit that we
must consider hoth paragraphs together. The provision is that
the President shall apply one rnle. The provision is if that
rule will not effectuate the purpose, namely, equality of com-
petition, then he shall apply another rule. It may be open to
the criticism the Senator has stated, that he might go directly
and apply the later rule or increase the rate nunder subdivision
(a), but in any event the only purpose is to effectuate equality
of competition or trade, Other things being equal, 1 myself
would prefer to strike out subdivision (b) and give a little more
elasticity in subdivision (a).

Mr. LENROOT. Would the Senator then be willing, too, to
fix & maximum ad valerem that would apply in all cases?

Mr. McCUMBER. We have it. If we strike out subdivision
(b), we have then a maximum that shall not exceed 50 per cent
above what is already, fixed in the bill.

Mr. LENROOT. I do not mean that kind of a maximmm, I
mean a maximum that where the Senate has adopted the highest
rate which it thought it should adopt as a matter of publio
policy, such rate ought not to be increased by the President,
The comuwittee has taken care of it in the case of ad valorem.

Mr, SMOOT. Yes; that is taken care of.

Mr. LENROOT. It is taken care of in the case of ad valorem,
but net in the case of specific.

Mr, McCUMBER. 1 do not think there is a single instance
in the specific rates where we have stated that the specific rate
shall not be higher than this. In every instance we have used
the words “ ad valorem.”

Mr, LENROOT. But in cutlery enormous increuses were
made in specific rates. In some of them I know I would net
want to go any higher, as a matter of public policy, irrespective
of the differences in cost of production as to some of those goods.

Mr, McCUMBER. Let me first state to the Senator that we
have declared in the bill that where the bill has fixed a maxi-
mum ad valorem rate—of course that is the only maximum rate
we fix

Mr. LENROOT. That would not, of course, take care of the
specific rates.

Mr. McCUMBER. Then the President shall have no power
to inerease that rate.

Mr. LENROOT. I understand that takes ecare of those
cases—and there are not many of them—where we bave fixed a
maximum ad valoremn. We have done it in the case of cotton
cloth and in the case of cotton gloves; but I do know, and I
am sure the Senator from Utah [Mr. Smeor] will carroborate
me, that there are many other items in the bill where the Sen-
ator himself stated that the rate did not equal the difference in
cost of produetion but that it was as high as should be adopted
as a matter of publie poliey.

Mr, SMOOT. I think I can name three produets in the hill
as to which I believe with all my heart the rate named will
perhaps be needed under circumstances existing to-day, and ot
more than that rate. Not more than one that we really know
of is absolutely necessary, and that is as to eertain chemicals
whieh are used in time of warfare which we ean not produce
in this country against Germany. I do not believe that the
President will exereise this power in any other case.

I frankly state now- that the rates which were written in the
bill in paragraphs 25 and 26—namely, 7 cents a pound and 60
per cent ad valorem—were put in there with the avowed
purpose of effecting an embargo upon certain of those goods,
That is the reason why I voted against the embargo. In faet,
I am opposed to any kind of an embargo anyhow, but T believed
that the rate iteelf there was an embarge and there was no
need of putting in an embargo provision. It was put in there
deliberately for that purpose.

As to not exceeding 5 per cent of the production in this coun-
try, the products of chemiecals are amply protected by the rates
we have agreed to in paragraphs 25 and 26. There are, I will
admit, perhaps 5 per cent of the production of the items in para-
graph 26 of the bill as to which the rate of 7 cents a pound and
60 per cent ad valorem will not protect the industry in the
United States. Therefore I wanted the President to have thie
power to transfer them from the foreign valuation to the Ainer-
ican valuation. That is the only way in whieh we can do it
unless we have an embargo.

Mr. LENROOT. I am not objeeting in that kind of case.

Ar. SMOOT. T think the only one other case, amd it wonld
be so small and so limited that it is hardly worth censidering,
is the toy industry. The only qnestion to decide is whether we
want the toy indusiry in the United States. I will say to the
Senator thit sema <f the teys ean net be proteeted with the
rates that are given here. It is a guestion of policy for the
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President to decide whether that line of toys, which was estab-
lished here during the war, shall be maintained in the future.
If it is to be maintained he wounld have to exercise that power.
I do not know of anything else of that character In the bill,
not a paragraph nor a schedule nor an item outside of those
that I have mentioned.

Mr. UNDERWOOD, Will the Senator from Wisconsin al-
low me, merely for information, to ask the Senator from Utah
[Mr. Sxoor] a question?

The PRESIDENT pro tempore. Does the Senator from Wis-
consin yield to the Senator from Alabama?

Mr. LENROOT. 1 yield.

Mr, UNDERWOOD. 1 have been very much interested in
what the Senator from Utah has said. I understood him to say
that, in his opinion, the rates provided in the pending bill now
are up to the standard which Is contemplated if the President
should fix the rates?

Mr, SMOOT. That is, on all of the items with the exception
of those that I have mentioned.

Mr, UNDERWOOD. Those on the free list, and except the
three items that the Senator has mentioned?

Mr. SMOOT. Yes.

Mr. UNDERWOOD, And the Senator thinks that the rates
on the other items are up to that standard?

Mr, SMOOT. I think so.

Mr, UNDERWOOD., Therefore, taking the basis of the bill
as it now stands, the Senator from Utah is not only protecting
the difference in cost between production here and abroad but
he Ig, in addition, protecting the profits?

My, SMOOT. Oh, no; I did not say that.

AMr, UNDERWOOD. That is the standard which is fixed in
the proposed amendment.

Mr., SMOOT. I assume that if the President should exercise
the power, in most instances that would be the case, but the
President-is not going to do that.

AMr. UNDERWOOD, We can not assume that the President
will not exercise his power.

Mr. SMOOT, I think we may do so.

Mr. UNDERWOOD. We shall have given him the power and
we shall practically have given him Ilustructions to exercise it.
1 do not want to interrupt the debate, but I think this is very
vital. The Senator from Wisconsin charged that if this amend-
ment were adopted as it now stands we should be conferring
upon the President the power and the duty to increase these
rates, and the Senator from Utah, as I understood him—and I
want to understand the situation—replied to the Senator from
Wisconsin that he knew of but three rates which were now in
the bill as to which this power which it is proposed to give to
the President could function. Of course, the power proposed
to be given to the President is not only to fix the rates to cover
the difference in the cost of production here and abroad but, in
addition to that, to protect the profit of the manufacturer,

Mr. SMOOT. No, Mr, President.

Mr. UNDERWOOD. That is what I understood the Senator

BaYy.
mMr. SMOOT. I wish now to say frankly to the Senator from
Alabama, if he wishes to know my attitude, that if the differ-
ence between the cost of produetion in this country and the
foreign country, and nothing more, were to be made the rule
for fixing tariff duties, the United States would be the dumping
ground of the world. I will tell the Senator from Alabama
why, if the Senator from Wisconsin does not object to my doing
go; or, If he does, I will do It in my own time. It will take but
a few moments.

Mr. UNDERWOQOD, Of course, the Senator from Utah and
1 differ very much on that material question; but as to this
question of fact, I am very much interested. The Senator from
Wisconsin has challenged this amendment on the ground that
it would confer upon the President the right to increase a large
number of the rates in the bill higher than they already are;
and the Senator from Utah reacted on that by saying that he
knew of but three such rates,

Mr, SMOOT, I previously stated that on the floor of the
Senste.

Mr. UNDERWOOD, Now, when I ask the Senator from
Utah if he means to say that the standard of the bill is up to
the maximum standard of the amendment he seems to retract.
I do not know exactly where he stands.

Mr. SMOOT. T think that the rates generally in the bill
are protective rates and that the President would never at any
time use the power of transferring the bhasis of fixing rates from
the foreign valuation to the American valuation in order to
raise the rate more than 50 per cent.

. Mr. UNDERWOOD. I do not say the President would do
that, but what I am talking abount is raising the rates 50 per
cent without changing the basis of valuation,

Mr. SMOOT. There may be, on a foreign valuation, some few
items as to which no one could tell, because the conditions in
the world are so unsettled to-lay that there is not a living
soul who ecan forecast what is going to happen three months
from now.

Mr. TOWNSEND. Mr. President, there is one consideration
to which I think the Senator from Alabama [Mr. Uxperwoon]
has not referred, but which constitutes one of the reasons why
I have favored someé such provision as the pending amendment,
namely, that conditions are likely so to change to-morrow
or it may six months from now that the rates that have been
agreed to here may be altogether too high, or it is possible that
in some instances they may be too low. So without regard
to what we may think about the rates which are now fixed in
the bill the pending amendment or some other such provision is
desirable in order to meet the changed conditions of to-morrow.

Mr. UNDERWOOD. I was not discussing that guestion,
Of course I have my own views on that subject, but the ques-
tion that I was discussing and was interested in discussing
was what I understood to be the assertion of the Senator from
Utah [Mr. Smoor] that the rates as fixed at present in the
bill had reached the maximum at which they could be fixed
under the pending amendment.

Mr. SMOOT. I was speaking of the question as to whether
or not the basis of laying duties was to be transferred to the
American valuation. That was the subject we were discussing.

Mr. President, T made the statement that if the cost of pro-
ductlon alone is taken into consideration, America will be the
dumping ground of the world. I wish to state why in that
case it will be the dumping ground of the world. Any manu-
facturing concern that runs full time, for 12 months in the
year, can make goods at least 10 per cent cheaper than it ean
if it runs only part time.

I know in the manufacture of woolen goods I have figured
it out time and time again that if I ran a mill full time, for
12 months in the year, the cost of producing the goods was
18 per cent less than if I ran the mill but 7 or 8 months in the
year. That grew out of the fact that in either event the same
rate of taxation, the same overhead charges of every name
and nature, and other expenses had to be met; so that run-
ning 7 months in the year as compared to 12 months made au
difference of 18 per cent in the cost of producing the goods,

If it is only a question t}t the cost of goods, all the foreign
countries will see that their plants run 12 months in the year;
and they can sell to us for 5 per cent, ves, for 10 per cent, less
than the regular price at which they sell to the world, and yet
make money out of all of their goods because of the decrease
in the cost of production by reason of running full time.

It is a business proposition. If I were a foreign manufac-
turer rather than to see my help scattered, rather than to cloge
up my mill, or rather than to let the overhead expenses pile
up on the cost of the goods which I was making, I would enter
the American market and I would see that my mill ran 12
months in the year, thereby making the cost of the goods which
1 sold to the balance of the world cheaper. I would sell my
goods in the American market; and that is what will happen
unless some safeguard is provided against it. Tt is therefore
not a question merely of the difference in cost of production
here and abroad.

Mr. LENROOT. Mpr, President, with reference to the cost of
production, the Senator must remember that the difference in
the cost of production does not take into account the landing
charge and the ocean freight rate, and those are all to the ad-
vantage of the American manufacturer, The difference in cost
of production had, I supposed, been accepted as the Republican
doctrine for a good many years, There was one Republican
convention, which was well remembered by us all, where there
was added in the Republican platform the words * plus a res-
sonable profit,” and that phrase met with condemnation by Ite-
publicans all over the United States.

Mr, SMOOT. That was in the Republican platform of 1008.

Mr, LENROOT, Mr, President, this is the third tariff revi-
sion in which I have participated. The first one was the Payne-
Aldrich law. In that law it was agreed that the difference in
the cost of production, wherever it could be ascertained, should
be the test. It is only now when we are beginning to hear Re-
publicans say they are not satisfied with a tarilf which does
equalize the difference in the cost of production. I wish to say
that Republicans had better be satisfied with a tariff that does
equalize the difference in the cost of production or the American
people may not be willing to give them that much,

Mr. SMOOT. Mr, President

Mr. LENROOT. I yield.

Mr. SMOOT. 1 think the Senator has heard me make the
statement before on the floor of the Senate that if the President
is given this power I think there will be many, many more ocea-
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gions when he will exercise it in lowering rates than in inereas-
ing them: in faect, if the conditions become normal, I expect the
I‘lpnklpnt of the United Statés to lewer, I was going to say, the
majority of rates.

Mr. LENROOT., Mr. President, he is very much more likely
to do se if the phrase * cost of production iz embodied in the
law than if the phrase “ conditions of competition ” shall remain,
wlere every interested man who wants a rate kept up or in-
creased can go before the President and demand protection for
his profits and protection for his freight rates.

Mr. SMOOT. Of course, the Senator from Wisconsin knows
the Senator frem Utah does net want that.

Mr, LENROOT. I am sure he does not. /

Mr, SMOOT. If I thought anything of that kind would grow
out of the wording of the amendment, or that that would be
the result, I would vote against it. So far as 1 am personally
concerned, 1 am perfectly willing to accept the phrase “ cost
of produetion ” and then let the guestion be determined in the
investigation as to every item entering into the cost of pro-
dunetion,

Mr. LENROOT. It surely will.
the Senator well knows.

Mr, SMOOT. Certainly; and if an article is selling in the
American market, of course, then, in determining the cost of
producing it so as to sell at wholesale in the American market,
there would be taken into account the amount of freight
that would be paid on the foreign article landed in the United
Btates.

Mr. LENROOT. Mr. President, T am very glad, indeed, to
have the statement of the Senator that he is willing teo accept
the amendment. I wish to say that I am not opposed—in fact,
I am very much in faver of some power being given to the
President to adjust the tariff rates, mot upon the theory that
he would immediately ehange any of the rates which are pro-
vided in the bill, although 1 personally should hope that he
might lower some of them, but I would net expect that. How-

. conditions are changing from day to day. ¥t has been
impossible, Mr. President, as everyone knows, to debate this
bill upon accurate information or to ascertain what will be
proper protective duties, because imformation which we may
have that is six months old is valueless to-day because of

1t will cover overhead, as

changed conditions.

Until the world becomes stabilized conditions will remain
abnormal and will change froem time to time, So I do want
the President to bhave power under proper restrictions and
under a rule laid down which will stand the test of the courts
to change the vates within reasonable limitations so that they
may be adjusted to changed conditions; but, Mr. President,
thongh I have great confidence in the President, I do not
believe that the power should be delegated to him to change
a rate without a previous finding and recommendation ef
some competent, expert authority. Seo, at the proper time I
ghall propeose an amendment providing that before the Presi-
dent shall proelaim a rate there shall be an investigation and
finding by the Tariff Commission. He may or may not accept
that finding; he may reject it if he chooses; but there should
be a record of an investigation. There should be an oppor-
tunity for interested parties to be heard, and there ought not
to be in a matter so impertant as this the slightest suspicion,
however unfounded it may be, as I am sure it would be in the
case of the present President of the United States, that secret
influences had been brought to bear upon him to increase the
tariff rates or change them because of political influence. 1
believe the Tariff Commission should first make the investiga-
tion, should make the report to the President, and then let the
President act upon that report, because if that is done the coun-
try will know, and the country is entitled to know, the facts
upon which an increase or a decrease, if you please, of a rate
shall be based.

Mr. FLETCHER. Mr. President——

The PRESIDENT pro tempore. Does the Senator from Wis-
congin yield to the Sénator from Florida?

Mr. LENROOT. I yield.

Mr. FLETCHER. The Senator from Utah snggested that
very likely the exercise of power on the part of the President
would be toward reducing rates rather than raising them. I
am wondering if the Senator from Utah will be satisfied with
an gmendment, or if the Senator from Wisconsin would favor
one, liniting the power of the President nunder this proposed
amendment to reduction of rates?

Mr. 8MOOT. 1t is limited to 50 per cent.

Mr. FLETCHER. To reduction?

Mr. SMOOT. Why, certainly.

Mr, FLETCHER., But no power to raise them?
Mr. SMOOT, Yes; a power to raize them, too,

Mr. FLETCHER, But, I say, would -the Senator be willing
to limit the power of the President to a reduction of rates,
without having any power to raise them?

Mr. EMOOT. No; I would not, Mr. President.

Mr. LENROOT. Mr, President, I am not going to take
further time of the Sensate.

Mr, CURTIS, Mr. President, I should like to ask the Sena-
tor if he does not know that it is the intention that the Presi-
dent shall wse the Tariff Commission in securing the informa-
tion and reports suggested in his amendment? While it is not
specifically mentioned in the pending amendment, yet, of course,
that was his intention.

Mr. LENROOT. I think that is the President’s intention; I
am very frank to say that; but I think it ought to be in the law.

Mr. SMOOT. I will say to the Senator that the reason why
it was not put in the law was this: The President also in-
tends to get information from the Department of Commerce.
He also intends to get information from the State Department.
We make appropriations by the millions of dollars to the State
Department and the Commmerce Department to have representa-
tives, commercial attachés, visit all the principal markets of the
world. They collect that informationm, and it is here in the
departments.

Mr. LENROOT, My amendment does not interfere with that.

Mr. SMOOT. I am aware of that; but the committee
thought that there was no need of mentioning any particular
agency from which the President could get the information. I
know, however, that the President of course would go immedi-
ately to the Tarlff Commission for it, in connection with the
other two departments.

Mr. LENROOT. Then there ought mot to be any objection
to providing that there should be this investigation hy this
body of experts, and a public report. If fheir report is not
followed, the President, of course, will be called upon to give
and will give to the country some reason for not following it;
but it will be a very great safeguard to the public, and a pro-
tection to the President himself, if such a provision as this is
put into the law.

I am not going to offer this amendment now, Mr. President,
because the exact phraseology of it will depend upon whether
the term “ cost of production” or the term * conditions of com-
petition ” is used.

Mr. STERLING. Mr. President, may I ask the Senator
frem Wisconsin a question?

The PRESIDENT pro tempore, Does the Senator from
Wisconsin yield to the Semator from South Dakota?

Mr. LENROOT. I do.

Mr. STERLING. Will the Senator's amendment, yet to be
offered, as he states, contemplate an investigation by the
Tariff Co in any particular case?

Mr, LENROOT. It will, in every case, before the President
can proclaim a rate,

Mr. STERLING. And the President is not to be bound, as
I understand the Senator now, according to the rate fixed by
the Tariff Commission?

Mr. LENROOT. He is not.

Mr, STERLING. Does the Senater from Wisconsin deem
it inadvisable to require that the rate proclaimed by the Presi-
dent shall be the rate fixed by the Tariff Commission, or ac-
cording to the opinion of the Tariff Commission?

Mr. LENROOT. Mr. President, I would rather not enter
that field of controversy. I know where we would get on
that kind of a propesition, and I de have hope that this
proposition of mine, which, it seems to me, everyone ought to
be willing to agree to, will be accepted; but I would have very
grave doubts of the fate of my amendment if I did adopt the
suggestion of my friend from South Dakota.

Mr. STERLING. I do not offer it guite as a suggestion, I
will say to the Sepator; I was simply asking a guoestion.

Mr. LENROOT. I am not a member of the Finance Com-
mittee, and I am very frank to say that if 1 could write this
amendment I weuld write it differently, as I suppose every
other Senator would if he could have his own way about it.
I reallze that no Senator can have his own way about these
things. We have to compromise these differences, and do the
best we can. I have offered what seemed to me to be a rea-
sonable and fair compromise wpon this matter. I do want to
urge, in conclasion, that from the standpoint of the validity
of this provision I do feel it absolutely necessary that this
definite term * cost of production ™ be adopted, or else that the
phrase * conditions of competition” be so defined and pre-
seribed as to furnish the rule and standard for the President,
amd that he will not have the «liscretion to determine the Tac-
tors uwpon which the conclusion shall be based.
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Mr. McCUMBER. Mr. President, just for a few moments I
desire to direct my remarks to the Senator from Wisconsin
[Mr. LExROOT],

It may appear to those Members of the Senate who llare.

known nothing about the work of the commiitee that this ques-
tion of whether the committee should adopt the phrase “ differ-
ences in condltions of competltion ” or the phrase “ differences
in cost of production” had not received careful consideration.
Mr. President it has had very careful consideration, not only
from the legal standpoint but from the practical standpoint;
awd while I could not go very far into the question of the dis-
cussion of the legal aspect of the case, I did present suflicient
authorities to indicate the view of the Supreme Court on the
question of delegation of authority of this character, and then,
in addition, I had printed in rhe RECORD many pages with
numerons authorities meeting, and meeting squarely, every ob-
jection that is made.

Ever since T have been in the Senate I have had to listen to
the arguments of great constitutional lawyers declaring that
this and that was unconstitutional, and never could stand be-
fore any court in the United States; and in every instance the
Supreme Court has everruled the constitutional lawyers and
held that the matter was constitutional ; so 1 take with a great
deal of salt this everlasting argument that practically every-
thing that is presented is unconstitutional.

Mr., WALSH of Montana. Mr. Presldent

The PRESIDENT pro tempore. Does the Senatur from North
Dakota yield to the Senator fromn Montans?

Myr. McCUMBER, 1 yield to the Senator.

My, WALSH of Montana. I sympathize with the remarks
now made by the Senator, because I have myself listened to
these repeated declarations of unconstitutionality in eonnection
with measures that do not meet our approval on the grounds of
paolicy; but

Mr, McCUMBER. The Senator has not heard from me very
many in=ztances when 1 have declared that this thing or that
was unconstitutional,

Mr. WALSH of Montana.
niany from me, either,

Mr. McCUMBER. No.

Mr. WALSH of Montaua. My arguments have generally been
on tle side of sustaining the aetion of Congress, rather than
otherwise.

Mr, McCUMBER. I will admit that.

Mr, WALSH of Montana, But we ought not to allow the
statement of the Senator to go unchallenged when within the
last two years the Supreme Court of the United States has held
thiree separate acts of thie Congress unconstitutional—the first
child labor act, the second child labor act. and the futures trad-
fng act.

irr. McCUMBER, When that law was discus=ed, a long time
ago, some of us thought it was unconstitutional. I will adnit
that I declared some time ago that I regarded it as unconstitu-
tional; but there was such a demand for it thatr we took our
chanees, and the court did declare that it was unconstitutional,
The vast number of cases that have been fought upon the
zround of unconstitutionality, however, that belug the basis of
the principal objection, have been held by the Supreme Court
to be constitutional,

Mr. WALSH of Mountana. Mr., President, T should add an-
other one. The Lever Act was also held unconstitutional.

Mr. McCUMBER. Yes. I think tle Senator probably will
find two or ihree, maybe four, in the last quarter of a cen-
tury where the guestion of constitutionality was raised and de-
bated in the Senate; but if the Senators will take the trouble—
and I will admit that it is more trouble than most of them
would feel like taking—to read over the many cases that are
cited in the brief I have had inseried in the Rrcorp, I think
they will be satisfied that the phrase “ conditions of competi-
tion ” or “ equalizing conditions of competition in the principal
markets of the United States ” is sufficiently definite as a rule
which the Executive is required to use in applying the rates.
It is just as definite and certain ag the question of the differ-
ences in productlon. One is just as easy to ascertain as the other,

Are there any reasons, Mr. President, why we should hold
to the proposition that the rule should be equality in conditions
of conapetition rather than equality in the matter of production?
What is the purpose of the whole bill? It is to give the Amerl-
can at least equal opportunity in his own markets—equal, not
superior ; but we want, in heaven's name, to give him an equal
opportunity. Your cost of production does not give him an
equal opportunity ; but suppoese it did? 1 should like to look at
the smokestacks of our factories in the United States after
you have had one vear of eperation of equality in cost of pro-

No; the Senator has not heard

duction. What does it mean? The very most you can claim for
it is that it gives a 50-50 opportunity in the American market.

Are you satisfied as Americans with red American blood in
your veins to divide the industries of the United States 50-50
with the foreigner? If you are, then take this confounded propo-
sition and ram it down the throats of the American people. How
are you going to apply your propesition of equality of produe-
tion? What does it mean? You purchase a product in a foreign
country o convert into a manufactured article. You purchase
the same kind of an article in this country. Suppose the raw
product is the same, and that the cost of conversion in this
country is a certain amount more than the cost of conversion
In the other country. Or suppose, with the cost of the raw
material, plus cost of conversion—which makes your cost of
production—that the cost is 50 per cent more in this country,
then you stop right there. The foreign country may give a
bounty of 50 per cent~ That Is not a part of the cost of pro.
duction, is it? Not a bit of it. Under thiz cost-of-production
scheiie you can not use anything but the cost of raw material,
plus cost of conversion, and you are at the mercy of the
thousands of laws which mighit be passed by the foreign coun-
try, putting the American at a disadvantage. laws which the
foreigner can change in council in a night, and which you
can not change in four years; and you lhave your American
Industry subservient and subject to whatever legislation a
foreign connfry imposes to meet conditions.

Mr, LENROOT.. Mr, President, is it the Senator's opinion
that the rates of thig bill are higher than the differences in
the cost of production?

Mr. McCUMBER. T believe that in many instances they are
higher, and in many instances they are lower. I take the posi-
tion that it is the duty of the American Congress to look after
Awerican interests, There may be certain products on which
we want to impose a duty that is more than the difference in
the cost of production, where we want to give an advantage to
the American producer over and above the mere matter of the
difference in the cost of production, which will insure the devel-
opment of the industry in the United States.

Again, It may be that it costs as much to produce a bushel of
wheat across the Canadian border line from iy State as it
costs In my State. Am 1 therefore to say that if the Canadian
can live and is wiliing to live in a state or condition where his
expenses are one-half what the American has to pay for living
that T must get down to his level? Must T put myself in the
position, under this difference-in-the-cost-of-production scheme,
where I say to the Canadian, * Though you do not pay half the
taxes I do. do not support the schools I do, zat your clothing
for half what 1 pay, or for much less than I pay; tliough your
whole standard of living is below that to which I have been
accustomed, T will have no protection against you, and von ean
flood the American market and drive down the cost of produc-
tion and pur me down to your own condition of living?" That
is a matter of policy., I will vote to give the Americau o better
standard of living and a higher price for his products In order
that Lie may have more with whieh to maintain the schonls and
the thousands of things which are necessary in a civilized life.
;1"!;-;:-«- things were considered, and they were considered cure-
ully.

Mr, WALSH of Montana. Mr, President, if that is {lic
proper view to take—that is to =ay, if we should tuke into con-
slderation that the Canadian does not pay as much ixes ag
the American. that his clothes do not cost as muecl, and o on--
those are not conditiong of competition, and would it nor be
necessary to expand the rule so as to give the President power
to go beyond the conditions of competition?

Mr., McCUMBER. 1 want Congress fto go bevond that. I
would not limit that power to the Congress itself. I would Le
willing to limit it so far as the President is concerned. I
would say that he might not be grauted that power, 1 sm
answering the saggestion of the Senator from Wisconsin, thet
the Republican doctrine should be to haye a fast rule that ne
one conld avoid, a rule that our tarift should always be measutaed
by the difference in the cost of production at home and abroad,

There are a great many things which enter into the question
of what 1s a polltical necessity. Agriculture, as we know, has
been at the very lowest stage in this country for the last two
vears, and we built it up. We profect our steers as against
Canadian steers, and we do not care a continental what it
costs the Canadian. What we want is a good price for our
steers, whether the Canuck is gefting a good price or not,
That s his lookout, not onrs,

AMr, WALSH of Montana., Mr, President, T desire to remind
the Senator that a good many of us believe that the trouble
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ig that we have restricted our foreign markets by these oppres-
sive turiff rates,

Ar. McOCUMBER, That is one of the things which must be
taken into consideration in all these matters. We take a lit-
tle differeut view from that of the Senator from Montana.
I Lave never followed the doctrine that we must buy of a par-
ticular country just as much as we sell to that country. Our
whole course of commerce in the entire life of the country has
ghown that no such rule has ever prevailed. For half a century
under protection we sold twice as much to Great Britaln as
we hought from her. She sold to some other country with
which she was in closer communication, or where she had an
advantage, more than she bought from that country, and in
that way she was able to buy more from us; and just so long as
the old earth continues with its mountains and its glens, its
rivers and its deserls, its oceans, its rainfall and lack of rain-
fall, with the yellow man and the black man and the brown
man, tliere will be conditions of commerce between the coun-
tries whereby we can trade and sell the things which we pro-
duce and buy the things which we do not produce, and that is
the most healthy commerce on the face of the earth.

Alr. LENROOT. Mr. President, I would like to ask the Sena-
tor what England paid us with when she bought more from us
than she sold to us.

Mr, McCUMBER. The Senator has said before that we have
all the gold in the world, and therefore England can not pay us
unless she can sell us something and get our gold. But I would
a little prefer that England should sell to some other country
than us, even if she sells for credits, and that we buy from that
other country and put our gold into that particular country for
the things which we do not produce, and let Great Britain get
her gold from that other country in selling them things she pro-
duces and desires to sell to them,

Mr. LENROOT. Does the raw material which we buy for
our own use anywhere equal our surplus agricultural products
and our surplus manufactured products, which we must export?

Mr. McCUMBER. DMr. President, people buy our agricultural
exports because they can get them here cheaper than anywhere
else, and not because they love us. There is no question of
brotherly affection in commerce, They buy them because they
have to have them and ecan not get them anywhere else so
cheaply as they can get them in the United States, But I am
being diverted somewhat by these questions from the question I
wanted to argue.

Mr, SIMMONS. Mr. President, if it be true that the manu-
facturing countries buy their food supplies and their agricul-
tural requirements from this country because they can buy them
cheaper here than in any other country in the world, why are
we afraid of the competition of other agricultural countries with
the agricultural products of this country?

Mr, McCUMBER. It so happens that Canada does not buy
our wheat, and that is the country which produces wheat and
that is the country which can flood our market. I am not afraid
of a country which produces that which we do not produce. We
can buy what we want of them, and we can trade what we pro-
duce and what that country does not produce. In that way we
have our home market for the things which we do produce, and
we have the foreign market for our surplus of the things which
we do produce, in exchange for other things which we buy that
do not come in competition with our products.

Mr. JONES of New Mexico. Mr, President——

The PRESIDING OFFICER (Mr. WitLis in the chair). Does
the Senator from North Dakota yield to the Senator from New
Mexico?

Mr, McCUMBER. T yield for a question,

Mr. JONES of New Mexico. I am very much interested in
the statement which the Senator has just been making, and I
should like to know whether or not the Senator from North
Dakota understands that if the amendment which he is offering,
to enable the President of the United States to fix duties upon
the rates specified, is agreed to it will operate to keep in the
United States any articles which are used in the United States;
in other words, what does the Senator understand the lan-
guage of his amendment to mean when he says that the duty
shall be fixed so as to equalize the conditions of competition?
Does he understand that language to mean that it will create
an ewbargo upon everything which is produced in this country ;
that it will prohibit the importation of comparable articles?

Mr, McCUMBER. Why, Mr, President, I am surprised that
the Senator asked that question. He knows that equality in
conditions of trade in a given market means that the American
shall at least have an equal chance with his competitor. Now,
it really is not giving him any more, but where we say equality
shall consist in equalizing the cost of production, then we leave
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out certain elements which would give the foreigner a great
advantage. I want to give an equality, if [ am going upon that
basis, which protects the American in his home market and
which will protect him against any exigency in the matter of
bonuses, in the matter of duties, or other conditions which affect
the value of the product and its competitive opportunity in the
United States market.,

Mr, JONES of New Mexico. Mp. President——

The PRESIDING OFFICER. Does the Senator from North
Dakota yield further to the Senuator from New Mexico?

Mr. McCUMBER, I yield.

Mr, JONES of New Mexico. I must confess that I had put a
different construetion on it from that which I understand the
Senator from North Dakota now to put upon it. The Senator
from North Dakota is arguing that we should not have the
foreign article sold in this country.

Mr. McCUMBER. No; I am not argning that at all, Mr.
President. I have stated that as a rule it would be better for
this country if it produced within its own borders everything
that was necessary for its people, and that it even should have
the exclusive sale of products in the country, provided—I did
not say it previously in this argument, but I say it now—that
there would be no danger of combination. I believe in com-
petition. I believe we have to have foreign competition, even
in the products which we produce in this country, to equalize,
to bring down, to stabilize prices upon a reasonably profitable
basis. So I do not want to exclude the foreign importa-
tions. But I want the American to have a little the best of it.

My, JONES of New Mexico. Will the language used in the
Senator’s amendment give the American the best of it, and if
80, under what construction? 2

Mr. McCUMBER. It will give him the best of it in this
respect. He is right here at home. He can fill his orders

quickly. He knows his own country better than any foreigner
can know it. He can respond more quickly to conditions. Now,

that is an advantage in itself, and even though other conditions
were absolutely equalized by a system of duties, the Ameriean
would have a little advantage, and I want him to have it.

Mr. JONES of New Mexico, If we equalize the conditions of
competition, will we not have to take into consideration all the
additional factors to which the Senator has just referred?

Mr. McCUMBER. No. We will not take into consideration
the question of the intelligence of the American in obtaining
his own market as compared with the intellectuality of the
foreigner in securing foothold. We will make the conditions
equal, and then if the American can gain in the race by reason
of his superior knowledge of his own country and its conditions
and his ability to respond more quickly to an order, we will give
him that condition ; but that is not taken into consideration in
the matter of merely equalizing conditions of competition.

Mr. JONES of New Mexico. Does not the Senator believe
that the question of organization and capacity and a number
of similar elements are necessarily taken into consideration
when we undertake to equalize the conditions of competition?

Mr. McCUMBER. No, Mr, President, I do not. If a ma-
Jjority of Senators think that we ought to have the Senator's
amendment I shall not object seriously, but there are somae
weaknesses in it that ought to be pointed out. T will point out
two of them, the first of which is that the foreign country may
grant a bounty, and that could not be taken into consideration
in the matter of the cost of production. It might, on the other
hand, impose an export duty, That could not be taken into
consideration, because it would be no part of the real cost of
production at home and abroad.

Now, Mr, President, there is another weakness. As we have
drawn the amendment, in arriving at equality in conditions of
competition we seek to avoid what I believe to be more or less
a real danger to-day, and that is an excessive cost of production
in the United States. Here is a business producing a certain
product. It may pay unreasonable salaries to its officers. It
may be run extravagantly., If may pay an unreasonable wage
scale. It my wish to uphold that cost of production and say
that it shall uphold it in comparlson with the cost of produc-
tion of the foreign article, where the same salaries are not
paid and where the same profits are not obtainable. There-
fore we have put in the element of reasonableness of profit,
which must be considerefl by the President in determining what
should be a reasonable equalization of the rates and conditions.

So, Mr. President, I do not think that it is a better phrase to
use, but I want the matter to go through the Senate. I think
it Is important that we have this provision. If there are a
number of Senators who believe that it is better to use the term
“ difference in cost of production,” I am willing to yield the
point to get a united party upon that proposition.
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Mr. WALSH of Montana. Mr. President, before the Senator
takes his seat I should like to address a question to him. Is it
the Senator's opinion that the Congress might pass a valld
act which constituted practically all this situation? Assume
that no tariff bill at all is passed, but just an act to this effect:
“ The President is hereby authorized to impese duties upon all
commodities introduced into this country in such an amount as
shall equalize the differences in competition in the markets of
the United States.”

Mr. McCUMBER. I would not want to go just exactly that
far. The courts sustain the proposition that in many cases the
Congress can not ascertain just what ought to be done in this
case and that case, with a thousand eonditions, and pass a
general law that will meet them all. Therefore it may pre-
zeribe a rule and impose upon an officer the duty of ascertain-
ing the facts in a given case, or possibly 100 or 100,000 cases—
¥ do not know that that would necessarily make the difference—
and then applying a rate that will meet the rule.

AMr. WALSH of Montana. Let me ask the Senator if that is
not what we are really doing Lere when we say to the Presi-
dent, “ We fix these rates, but you can change them all just as
you see fit, following this rule”? What is the difference, from
the standpoint of the constitutionality of the proposition, be-
tween that and our preseribing ne rates at all but saying “ Fix
the rates"?

Mr, MCCUMBER, I wish to just mark the line of demaraca-
tion between a law which might be regarded by the courf as a
delegation or a surrender of all authority over a subject and
a law that would fix a rule to govern in those cases in which
there may be such a change of conditions as would justify the
laying down of a rule to be measured up to by the executive
offieer. It is difficult to draw the line.

But, Mr. President, suppese in the State of Ohio we had 500
cities, each of which may have an electric street railway. Now,
we may have a commission—and pessibly could have a State
commission If it did not interfere with the rights of the cities—
to find reasenable rates for passengers on the trolley lines
They might be authorized to find a different rate for each
different city accerding to the conditions of that city, We
would net have to lay down a rule that the rate should be the
same in every case any more than we would be compelled te
lay down the rule that the rate of duty should be the same
in every case.

Mr. JONES of New Mexico. Mr. President, using the illus-
tration which the Senator from Nerth Dakota has just given,
1 wish to suggest that we have manufacturing establishments
in this country whose costs vary as much as 100 per cent.

Mr. McCUMBER. Yes.

Mr. JONES of New Mexico. There can be only one duty
fixed on a given article. I do not understand that the Senator
from North Dakota proposes to have one duty fixed on foreign
articles that come in competition with A's products and an-
other duty with respect to B's products which are of a similar
kind. The Senator certainly does not mean that. We have
got to take one duty to cover all of these different costs in the
United States. I will ask the Senator under this proposal
which costs is to determine? How he is going to meet that
proposition? 'To my mind, it is just as unselvable as it would
be to try to fix one reasonable rate for 500 public utilities of the
same kind in different cities.

Mr. MeCUMBER. Mr. President, in the various factories in
the different cities in England, where a given commodity is
produced and exported, undoubtedly the cost of production
varies; but I would not say, because there were so many dif-
ferent prices and different costs of production in different mills
in England, that the rule as sought to be fixed by the Senator
from Wisconsin [Mr. LENroor] to ascertain the difference in
the cost of produetion Is an impossible rule, for it is not.

Now, Mr. President, I wish to read—and I desire to read it
really for the benefit of the Senator from Ohio [Mr.
PoMERENE ]—section 804 of the law of 1916:

That whenever any couniry, dependency, or G.DIM{ shall prehibit
the importation of any article the product of the soll or ind of
the United States and not Injurious to health or morals, the President
shall have power to prehibit, during the peried such prohibition is in
foree, the importation into the United States of shmilar articles—

The Senator from Ohio would say, “If the President must
aseertain what are ‘similar articles,” that is a legislative fune-
tion.” But the act goes even further and prov

or in case the United States does not import similar articles from that
vountry. then other articles, the products of such country, dependenecy;
ar colany.

Of

Whe is to determine what those other articles shall be?
conrse it is a legislative function to determine upon what
articles the retaliation shall take effeet. I will agree with
the Senator from Ohio that that is purely a legislative matter.

The foreign couniry may prohibit the impertation into its
domain of live stock from the United States. We in turn may
retaliate and say, “We will entirely prohibit the importa-
tion of their woolen goeds,” or *“ We will entirely prohibit the
importation of their cotton goods.” Of course, Congress could
determine whether or not we would say the prohibition should
apply to woolen goods or te cotton goods; but under the law
I have cited authority is given to the President to use his
discretion. He may pick out anything which the offending
country produces and exports to this country and prohibit its
importatioy here; he may use his judgment as to how many
articles and the kind and character of articles whose imper-
tation may be prohibited ; yet the Supreme Court of the United
States has sustained that provision.

Mr. President, the Senator from Wiseonsin stated his ob-
jection to this provision to be that we have provided that
the President shall, if practicable, ascertain the difference in
the cost of production at home and abroad; that, if prac-
ticable, he shall ascertain the difference in the selling price
at home and abroad. The Senator from Wisconsin thinks the
provision is objeetionable because of that faet. Well, let ns
see. Suppose the President can ascertain the difference in the
cost of production at home and abroad—that is one of the
things which he is given power to ascertain—but that he ecan
not ascertain the difference in the conversion, here and abroad,
or selling prices in the principal markets of the United States.
We say " Get all if it is practicable to de so, but, if it is not
practicable to get all, get what you can.” It is a proper limi-
tation, and without it the law would be abselutely defective,
beeause, in mest instances, the President could not get every
ene of these facts, but he eould get a sufficient number of
them upen which to base a computation of the difference in
competitive conditions. Mr. President, so far as I am con-
cerned, in accordance with the statement made by the Senator
from Utah [Mr. Smoor], I am willing to modify the amend-
ment in order to meet the desire of what seems to be a large
number of Republicans on this side of the Chamber that we
subsiitute the words “ cost of production ™ for “conditions of
competition,” although, I will say most frankly, that I think
the policy indicated in the committee amendment is the prefer-
able one to pursue,

Mr. TOWNSEND. Mr. President, T had intended te say
something upow this subject. ¥ shall content myself, however,
with expressing my views on the general prepositien later,
when the Frelinghuysen amendment shall be under censidern-
tion. I mm, however, so deeply interested in this particular
feature of the bill that I am anxieus to have it speedily adopted;
and, inasmuch as the Semator from North Dakota [Mr. Mc-
Cuumeer], having eharge of the bill, has consented to the propo-
gition which I favor, I shall net detain the Senate with any
further remarks at this time.

The PRESIDENT pro tempore. The question is upon the
amendment proposed by the Senator from Wisconsin [Mr.
Lexroor] to the amendment reported by the committee.

Mr. WALSH of Montana. Mr. President, before the vote is
taken I desire to ask unanimons consent to have printed in the
Recorp in the ordinary 8-point type two articles discussing the
feature of the bill which is new under consideration. Ome is
from The Manufucturer, which is the official mouthpiece of the
Manufacturers' Club of Philadelphia, an organization whieh T
understand is stoutly in favor of the principle of a protective
tariff. The other is from the Baltimore Sun and is entitled
“Taxation by Executive Fiat.”

The PRESIDENT pro tempore. Without objection, the re-
quest of the Senator from Montana-is granted.

The matter referred to is as follows:

Prepicr Rise I MEDIOM-PRICED CLOTHING A8 RESULD OF 33-CENT RATH

IN ProrosEp TARIFF—PHILADELPHIA MANUFACTORERS EXrness DIs.

SATISPACTION WITH SPOLOGY CHANGES, DYm SCHEDULE, AND
PRESIDENT'S POWER TO INCREASE OR LOowEm RATES.

[Philadelphia Bureau, Daily News Record.]

PHILADELPHIA, May 8.—"“The hasic wool duty of 33 cents a
pound clean content is likely to invite the bitterest sort of criti-
cism of that schedule, and, therefore, of the entire tariff bill,”
observes a recent edition of The Manufaeturer, official mouth.
piece of the Manufacturers” Club of Philadelphia, in discussing
the Fordney bill as rewritien by the Senate Finance Committee,
Dissatisfaction with the change in general phraseology, with the
dye schedule, and with the power invested in the President of
increasing or lowering the rates 50 per cent is also expressed.

It predicts a material increase in the price of medium and
lower grades of clothing will result from the 33-cent clean-con-
tent rate and makes the following comment en the wool schedule:

* * * *® L * L
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OPPOSE PRESIDENT'S POWER.

Objection to the power vested in the President to inerease or
Iower the rates is more definitely expressed as follows:

“1If it is the idea of the majority members of the Finance
Committee that the tariff bill ought to be adopted as they have
subinitted it, based upon foreign valuation, with a presidential
prevogative of altering these rates to any point within a 50 per
cent increase or decrease, and then, if that does not meet the
presidential views of the existing necessity, to establish any
rafe to apply to the American value, provided only that such
rate shall not be imereased or decreased more than 50 per
cent nf the rate specified in the hill, we helieve the majority
memhers of the committee will find their views in marked
conflict with prevaillng opinion in Congresg and throughout
the country,

“ In the first place, there is no valid or logical justification for
ereating the permanent elond of uncertainty that would hang
over and menace American business as a result of such—as the
President has been pleased to term it—flexibility of the tarift.
We regarded this recommendation by the President as extremely
ill advised at the time it was inade, and we did not hesitate to
frankly say so.

“ Tt may be accepted as almost a foregone conclusion that no
Republican President would employ this prerogative to increase
rites, except after prolonged investigation and hearings by
the Tariff Commission. It is even doubtful if he would do so
then. Permissive powers are seldom employed by the Execu-
tive; and this shifting of legislative authority from fhe Con-
gress to the President simply serves to impose upon the latter
a responsibility which, if properly met, would occupy prac-
tically his entire time, to the exclusion of all other duties. Upon
the other hand, it gives to a Democratic President the full
authority to wipe out every protective rate in a tariff bill with
a single sweep of the pen.

DOUBT TRANSFER CONSTITUTIONALITY.

“We seriously doubt the constitutionality of such a transfer
of legislative authority to the executive branch of the Govern-
ment. Of course, the Senate Finance Committee in offering the
proposal evidently regards it as constitutional. But there has
never been a law that h. 3 been declared unconstitutional by the
courts that was not passed by Congress in the firm conviction
that it was constitutional.

“ Thege functions can not be properly carried out by a Chief
Executive. Nor should they be put in the hands of any one
individual. Tariff legislation is something for Congress to
determine. The putting into law of the propositions made in the
Finance Committee bill would create permanent uncertainty
as to rates of duty, disorganize business, and be hurtful alike
to the American manufacturer and the foreign importer. The
producers of the United States demand stability in tariff pro-
tection. That is why they demand the American valuation for
ad valorem duties; it is based on the most stable of all things
in the finaucial world—the American dollar. Adoption of the
proposal offered by the Finance Committee would only add to
the instability of tariff matters, so that no one, manufacturer
or fmporter, could tell what was directly before him in the way

of rarift duiy.”
. - - * - * #

[Editorial from the Baltlmore Sun of July 9, 1022.]
TAXATION BY EXECUTIVE FIAT,

# Sections 315, 316, and 817 of the pending tariff bill should
be eliminated, These sections propose to give power to the
President of the United States, after certain findings of fact
by executive bureaus, (1) to change tarifi classifications, (2)
to change the method of assessing ad valorem duty, and (3) to
raise or lower the rate of taxation as far as he considers neces-
sy up to 50 per cent.

“ The indefinite propositions which are supposed to move him
to uction relate to so-called unfair trade affecting a domestic
industry, to unequal costs of production, to restraint of trade,
and other indefinite causes,

“This is not protection. This is not a tariff policy. This is
nothing short of taxation of the citizen by Executive discretion.

*This pre=idential power will be capable of making or break-
ing particular indusiries. It sets up a political machine under
which no business affected, directly or indirectly, by tariff
rates will dare to be out of the favor of the administration.
Compared to this new power, political power through patronage
distribution is a trifle, a bagatelle,

“There are those who claim it is constitutional. There are
others who eclaim, perhaps not without reason, that the courts
will nor hold illegal a transfer of legislative power to the Execu-
tive, if utilitarian or social reasons can be urged in its support.

-consent agreement to bring up other measures.

“This scheme is presented on the plausible claim of scientifie
tariff making by so-called experts. It is pressed as promoting
efficiency in government. Whether technically legal or not, it is
in fact a grant of legisiative power to the executive department
of a character unknown fo our history. It plainly violates the.
historical division of powers supposed to be a necessary safe-
guard of our liberty. In the hands of an unserupulous, partisan,
or narrow-minded Executive, or of unscrupulous or theoretical
or loose-minded subordinates it is capable of grave abuse, It
is bureaucracy run mad.

*“1In its very nature this power must be delegated. The Presi-
dent himself with his multitudinous duties could never in fact
act himself or do more than glance at the claimed resnlts of tha
investigations, Yet the action taken would always speak with
the sanction of his name and high office,

“If we are to have the highest tariff in our history, let us
have it with certainty. Let us know where we stand. Let busi-
ness adjust itself to the new rates until such time as the people
reverse their policy at the polls.

*To have the tariff subject to change at the will of the execu-
tive department, speaking in the name of the President, will
create and perpetuate business unrest and uncertainty—will
keep us on a hot griddle sweating under a perpetual agita-
tion for tariff change. Any certain rates made as a result
of logrolling or protected combinations are better than this
danger.

“This is especially so at a time when the business of the
country needs, more than ever before, to know with certainty
the conditions it has to face in order to get back to normal

*1t is to be hoped, indeed, that the sober second thought of
the statesmen in the Senate, irrespective of party, will save us
from this scheme to leave the tariff problem unsettled and to
perpetuate uncertainty in the business world.”

Mr, LENROOT. Mr, President, I send to the desk a proposed
amendment to the pending amendment, and ask unanimous con-
sent that it may be printed and lie on the table,

The PRESIDENT pro tempore, Without objection, it is so
ordered.

Mr, JONES of Washington submitted an amendment intended
to be proposed by him to the pending bill, which was ordered
to lie on the table and to be printed.

Mr. DIAL. Mr, President——

Mr, McCUMBER. Mr. President, I rise to a point of order
to ascertain the right which may exist under the unanimous-
The Senator
from Georgia [Mr. Hagris] informs me that he must leave to-
morrow and he desires to have a measure considered. I know that
he can not do so except by unanimous consent, and I am not
certain that it can be done even by unanimous consent, but I
would be willing to grant unanimous consent, if it can be done.
The Senator from Georgia may make his request, and the
Chair can pass on it,

COTTON STATISTICS.

Mr. DIAL. Mr, President——

The PRESIDENT pro tempore.
Carolina,

Mr. DIAL. I ask unanimous consent, from the Committee on
Commerce, to report back favorably, with amendments, the bill
(8. 3757) authorizing the Department of Commerce to collect
and publish additional cotton statistics and information.

The PRESIDENT pro tempore. The Senator from South
Carolina asks unanimmous consent, out of order, to submit a
report from the Committee on Commerce. Is there objection?
The Chair hears none, and the report is received.

Mr. DIAL. I now ask unanimous consent for the immediate
consideration of the bill. I presume that it will create no dis-
cussion.

The PRESIDENT pro tempore. The Senator from South
Carolina asks nnanimous consent for the present consideration
of the bill which has just been reported by him. 1Is there ob-
Jeetion?

There being no objection, the Senate, as in Committee of fhe
Whole, proceeded to consider the bill. ¢

Mr. HARRIS. Mr. President, I wish to say that the bill has
the approval of Secretary Hoover, of all Senators from the
cotton-growing section. and has likewise been recommended by
all the cotton organizations of the South, It has also been
unanimously reported by the committee, It merely provides
for securing statistics of cotton onh hand in the world on July
31 of each year.

It is believed by many who are in a position to know that the
supply on hand is not as great as has been published. The
publication of such erroneous estimates has a tendency fo de-
press the market. and I believe that when accurate informna-

The Senator from South
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tien is given it will show a much smaller stock on hand and
thereby increase the price.

The PRESIDENT pro tempore, The Secretary will state the
swendments which have been reperted by the committee.
. The amendinents were, on page 1, line 10, after the word
“ ginneries,” to insert * compresses’; on page 2, line 1, after
the words “en hand on,” to strike out “ September 1, De-
eember 1, and March 1" and to insert “ July 81"; in line 3,
after the word “ after,” to strike out “each of these” and to
insert “this'"; in the same line, before the word *and,” to
strike out “ dates” and to insert *“ date”; in line 10, after the
word “on,” to strike out * September 1, December 1, and March
1" and to inmsert “July 31"; at the beginning of line 1C to
strike out ‘““each of these” and to insert “this”; in the same
line, before the word *and,” to strike out " dates” and to
ingert “ date ”; in line 16, after the word “law,” to insert “ ex-
clusive of linters”; on page 3, line 16, after the word “ on,”
to strike out * September 1, December 1, and Mareh 1" and
insert “.July 31"; and on page 4, after line 2, to strike out
section 5, as follows:

SEc, 5. That there is hereby appropriated, out of any money in the
Treasury not otherwise appropriated, the sum of $25,000, or so much
thereof as muay be pecessary, for carrying. out the provisions of this
set for the fiseal year emding June 30, 19238,

S0 as to make the bill read:

Re it enacted, ete., That, in addition to the coiton statistics now re-
quired by law to be collected and publi , the Secretary of Commeree
i» authorized and directed to have collected and published cotton sta-
tistics and mformation in the following manner:

(1) The Director of the Census shall collect information showing
the quantifies and grades of baled cotton on hand at cotton ginneries,
compresses, manufacturing establishments, warehouses, and other places
where cotton is ginned, manufactured, stored, or held. Such informa-
tion shall show the number of bales of cotton of the des tenderable
under the law on hand on July 31 of each year, and shall be published
as soon as possible after this date and be distributed in the same man-
ner fgs other cotton statistics are now reguired by law to be distributed,

(2) The Director of Foreign and Domestic Commerce shall cause
periodie snrveys of the cotton situation in foreign countries, to be made
throngh representatives in such countries, for the purpose of summariz-
ing the world eotton situation on July 31 of each Pmm'. These statistica
and information obtained from such surveys shall be published as soon
as possible after this date, and the statistics shall include available
facts and careful estimates of cotton production, cotton consumption,
and of the gunantities, kinds, and grades of cotton tenderable under the
law, exclusive of linters.

Sgc. 2, That the information furnished by any person under the
rovisions of this act shall be considered strictly confidential and shall
w used only for the statistical purpoge for which It is supplied. Any
employee of the Buream of the Census who, without the written an-
thority of the Director of the Censos, or any employee of the Bureau

of Foreign and Domestic Commerce who, without the written authority
of the Director of Foreign and Domestic Commerce, shall publish or
communicate any information given him under the provisions of this
act shall be guilty of a misdemeanor and, upon conviction thereof, shall
be punished by a fine of not less than $300 nor more than $1,000. or b

imprisonment for a ?er‘lod of not exceeding one year, or both sut‘.ﬁ
fine and Dmprisonment.

Sgc. 3. That it shall he the duty of every owner, president, treasurer,
seeretary, director, or other officer or agent of any cotton ginnery,
manufacturing establishment, warehouse, or other place where cotton
is ginned, manufactured, stored, or held, whether conducted as a cor-
poration ' firm, limited rtnership, or by individuals, when requested
1wy the Director of the Census or by any employee of the Burean of the
Census acting under the instructions of such director, to fornish com-

letely and correctly, to the best of his Imow]cd%;; all of the informa-
ion concérning the quantities and grades of baled cotton held on
.'.l'n{l.jy 31 of each year.

EC. 4. That any owner, president, treasurer, secretary, director,
or other officer or agent of any cotton ginnery, manufacturing estab-
lishment, warehouse, or other place where cotton is ginned, manu-
factured, stored, or held, who refuses or neglects to furnish the in-
formation requested under the provisions of this act, or who inten-
tionally gives answers that are false shall be egullty of a misdemeanor
anil npon conviction thereof shall be punish by a fine of not less
than $300 nor more than §1,000, or by both such fine and imprisonment.

The amendments were agreed to.

The bill was reported te the Senate as amended and the
amendments were concurred in.

The bill was ardered to be engrossed for a third reading, read
the third time, and passed.

ORDER FOR RECESS,

Mr, McCUMBER. 1 ask unanimous consent that when the
Senate closes its session on this calendar day it recess until
to-morrow at 11 o'clock a. m.

The PRESIDENT pro tempore. Is there objection?
Chair hears none, and it is so ordered.

PETITIONS AXD MEMORTALS,

Mr., WILLIS presented resclutions unanimously adopied by
the Couneil of Auxiliaries of the American Legion, of Cleve-
land, Ohio, protesting against the recognition of the soviet gov-
ernment of Russia or the establishment of trade relations with
sueh government, which were referred to the Committee on
Foreign Relations,

The

Mr. CAPPER presented resolutions adopted by the biennial
convention of the General Federation of Women's Clubs, favor-
ing the passage of the so-called truth in fabric bill, which were
referred to the Committee on Interstate Commerce,

REPORTS OF THE COMMITTEE ON CLAIMS.

Mr. CAPPER, from the Committee on Claims, to whieh were
referred the following bills, reported them each without amend-
ment and submitted reports thereon:

A bill (H. R. 4145) for the relief of Leonidas Sawyer (Rept.
No. 848); and
NAB!;E; (H. R. 7662) for the relief of F. R. Messenger (Rept.

0. &

Mr, CAPPER, from the Committee on Claims, to which was
referred the bill (H. R. 7912) to provide a method for the
settlement of claims arisitg against the Government of the
United States in sums not exceeding $1,000 in any one case,
reported it with amendments and submitted' a report (No.
8560) thereon.

BILLS INTRODUCED;

Bills were introduced, read the first time, and, by unani-
mous consgent, the second time, and referred as follows:

By Mr. JONES of Washington :

A bill (8. 3901) to abolish the inspection districts of Apa-
lachicola, Fla., and Burlington, Vt., and the office of one super-
vising inspector, Steamboat-Inspection Service; to the Com-
mittee on Commerce. -

By Mr. CALDER:

A bill (8. 3902) for the relief of the Riverside Contracting
Co.; to the Committee on Claims,

EXCESSIVE INTEREST RATES OF FEDERAL RESERVE BANKS,

Mr. HEFLIN submitted the following resolution (S. Res.
:;30), which was referred to the Committee on Agriculture and
orestry :

Whereas it has been charged on the floor of the Senate that the-
amendment to the Federal reserve act authorizing the charging of
progreasive interest. rates had been obtained largely as a result of
express and definite assurances given to Members of Congress by
W. P. G. Harding, rnor of the Federal Reserve Board, that the
ohject and purpese of said legislation was to secure a falrer and more
equitable distribution of the funds of the Federal reserve system and
wus expressly designed to prevent the undue absorption of Federal
reserve funds in certain large cities at the expense of the t farm-
ing interests In the West and South, and at the expense of the smaller
business man thrgﬂﬂmut the country; and

Whereas the o 1 records show that the sald * progressive rates "
assage of the law were put into effect only in the agricul-
tural gections of the West, South, and Southwest, including the four
Federal reserve districts of Atlanta, St. Louis, EKawnsas City, and
Dallas, and were not put into effect in New York and other big mone
centers, where the funds of the Federal reserve system were princi-
pal‘.l‘y loaned ; and

hereas the official records show that its country banks were charged
uneonscionable and who}g indefensible interest rates, and that these
inhuman rates were exacted from many banks in the States of Ala-
bama, (Colorado, Nebraska, Oklahoma, Texas, Louisiana, Missis-
sip&l. and others; and

hereas the reserve board defeated two resolutions offered by the
former Comptroller of the Currency, one designed to limit interest
rates to 6 per cent per amnum, and when that was defeated another
limiting interest rates charged by Federal reserve banks to 10 per cent
per annum ; and

Whereas the undue concentration of Federal reserve funds to the
hg eities is illnstrated in the fact that in the aotomn of 1920 the
official records show that the national banks in New York City, in pro-
portion to their total loans and discounts, were being accommodated
with three times as large an amount of Federal reserve funds as were
the 7,600 * country” national banks throughout the entire- United
States : Therefore be it

Resolved, That the Federal Reserve Board be requested to obtain
from the Iederal Regerve Banks of Atlanta, St. Lonis, Da , and
Kansas City statements showing all cases where interest ranging
Letween 10 per cent and 874 per cent per annum, both Inclusive, was
exacted from member banks, ziving names of the banks, their capital and
surplus, and location, where 10 per cent per annuin or niore was
charged on Joans and rediscounts, the rate and amount of interest
charged in each instance as expressed in dollars and cenis: also let
the statement show whether the Federal reserve banks have refunded
to each member bank from which such exactlons were made the
amonnt of such interest collected in excess of 10 per cent per annum
upon cach loan upon which such interest was eharged.

THE COTTON INDUSTRY.

Mr. SMITH submitted the following resolution (8. Res. 336),
which was referred to the Committee on Agriculture and Forestry :

Whereas the carry over or present stock of American cotton as given
by official statistics js less than the normal carry over; and

Whereas the present condition of the growing crop indicates a yield
far below the world’s demand for American cotton; and

Whereas the entlre earry over plus the indicated yield would not
meet the world's demand ; and

Whereas the ravages of the boll weevil are more extensive and
severe than ever before in the history of the ravages of this pest, mak-
inﬁ the yield entirely problematical; and [

Wlhereas the cost of producing cotton under these adverse conditions
has been enormonsly increased ; and

Whereas the price of cotton in the markets has failed utterly to re-
spond to these conditions ; and

Whereas the consumption of American cotion., both at home and
abroad, has shown @ progressive increase: Therefore be it
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Resolved, That the Agricultural Committes of the Senate be author-
fzed and emfowered to investigate mll matters pertaining to the sub-
ject of supply and demand and marketing of cotton, with a view of
determining whether any undue methods or practices are being em-
ployed by the trade in restraining the natural operation of the law
of supply and demand. Be it further

Resolved, That the committee be empowered to use such methods
as in its judgment are ry to obtain the information desired.

EXECUTIVE BESSBION.

Mr. McCUMBER. Mr. President, I move that the Benate
proceed to the consideration of executive business.

The motion was agreed to; and the Senate proceeded to the
consideration of executive business. After five minutes spent
in executive session the doors were reopened, and (at 5 o'clock
and 35 minutes p. m.) the Senate, under the order previously
made, took a recess until to-morrow, Friday, August 11, 1922,
at 11 o'clock a. m.

NOMINATIONS.

Eaecutive nominations received by the Senate August 10 (legis-
lative day of August 8), 1922.
PROMOTIONS IN THE REGULAR ARMY,
CHAPLAINS.
To be chaplaing 1with the rank of capiain.

Chaplain James Lemuel Blakeney from August 5, 1922.

Chaplain John Joseph Byrne from August 6, 1922,

Chaplain Francis Forbes Donnelly from August 7, 1022,

APPOINTMENT IN THE REoULAR ARMY.
ADJUTANT GENERAL.
To be major general,

Col. Robert Courtney Davis, Adjutant General's Department
(Infantry), Acting The Adjutant General, to be The Adjutant
General for a period of four years from date of acceptance, with
the rank of major general from September 1, 1922, vice Maj.
Gen. Peter Charles Harris, who retires from active service
August 81, 1922,

CONFIRMATIONS.
Ezecutive nominalions confirmed by the Senate August 10
(legislative day of August 3), 1922.
MemBER OF THE FEDERAL FaAryM LoAN BoARrD.
Boiﬁn H. 'Guill, jr., to be a member of the Federal Farm Loan

UrnIiTED STATES ATTORNEY.
D. Q. Morrow to be United States attorney, southern district
of Ohio. .
. POSTMASTERS,

ALABAMA,
Jacob J. Matson, Sylacauga.
ARIZONA,
Catherine T. Dupen, Warren.
CALIFORNIA,

Hazel B, Hough, Arrowhead Springs,
Otto B, Liersch, Corning.
Thomas D, Walker, Walnut Creek.
- MASSACHUSETTS,
Molly A, Gilman, Allerton.
Grace G. Kempton, Farnumsville.
Annie F. Corcoran, North Oxford.
NORTH CAROLINA.
Thomas R. Hundley, Draper,
Forney L. Abernethy, Mount Holly.
Simon 8. Strother, Stantonsburg.
NORTH DAKOTA,
Anfin Qualey, Aneta.
OREGON.
Drusilla M. Crance, Cornelius.
SOUTH DAKOTA.
Hoyt 8. Gartley, Nisland.
TEXAS.
Eddie C. Slaughter, Goose Creek.
John E. Carson, San Saba.
John R. Ratcliff, Wallis.
WEST VIRGINIA.
Claude W. Harris, Kimball. .
WYOMING.
Thomas B. Wright, Riverton.

SENATE.
Froay, August 11, 1922.
(Legislative day of Thursday, August 3, 1922.)

The Senate met at 11 o'clock a. m., on the expiration of the
recess.

THE TARIFF.

The Senate, as In Committee of the Whole, resumed the con-
sideration of the bill (H. R. 7456) to provide revenue, to regu-
late commerce with foreign countries, to encourage the indus-
tries of the United States, and for other purposes, the pending
question being the amendment of Mr., LExroor to the amend-
ment submitted by Mr, MoCumsegr on behalf of the Committee
on Finance as a substitute for section 315 reported from the
committee.

Mr. McCUMBER.
quorum.

The PRESIDENT pro tempore. The Secretary will call the

Mr. President, I suggest the absence of a

roll
The reading clerk called the roll, and the following Senators
answered to their names;

Borah McNary Bmith
Brandegee yers Smoot
Caldor Harrela HNevberey Shansl

et arr N ew tanfield
Cameron gnrris lh\:ie?)glgfn gt:a‘ =
Cai; eilin orbec utherlan
Co g Jones, N, Mex. Oddie Townsend
Culberson Jones, Wash, Overman Trammell
Cummins Keyes Pepper Underwood
Curtis Ladad Plipps Wadsworth
Dial Lenroot Pomerens Walsh, Mont.
Dillingham Lodge Ransdell Watson,
Edge MeCumber Rawson Watson, Ind.
Ernst McKellar Sheppard Willis
Fletcher McKinley Bhortridge
Frelinghuysen McLean Bimmons

Mr. UNDERWOOD. T wish to ainounce that the Senator
from Nevada [Mr. Prrxaan] is absent on account of illness in
his family.

Mr. CURTIS. I desire to announce that the senior Senator
from Minnesota [Mr. NELsON] is necessarily absent on account
of a death in his family.

The PRESIDENT pro tempore. Sixty-two Senators have
answered to their names. There is a quorum present.

Mr. TOWNSEND. Mr. President, I desire to be heard briefly
upon the amendment which is now pending before the Senate.
I am very much in favor of it and have favored such legisla-
tion since the consideration of the Payne-Aldrich law, when I
presented my views on this subject but my efforts received very
scant consideration at that time. I then believed and still be-
lieve that the methods employed in amending tariff bills are
not calculated to accomplish the good which any party having
charge of the bills desires. Certainly they are clumsy, un-
scientific, and always unsatisfactory to the country. There
must be some better way and it should be our duty to find that

way.

I realize that so long as there are strong differences of
opinion as to whether we should have a tariff for protection,
with revenue incidental, or a tariff for revenue with protection
incidental, this guestion may be involved in politics. Tariff
revision is so important, it so seriously affects business and
industrial life it should be diverced from politics as much as
possible. I believe that we have reached that point in the
history of our country when the great mass of the people be-
lieve in a tariff for protection. That fact has been demon-
strated over and over again on the floors of Congress during
the consideration of the pending bill. Many Senators of the
minority party have voted for protective duties on articles
competing with similar products of their States. They did this
either because they thought such duties were necessary and
desirable or because they knew that their constituents were
favorable to such protection. I have no doubt a great ma-
jority of the people of the United States to-day believe in a,
protective tariff. The question, therefore, which should be hon-
estly considered and determined is what shounld the rates be in
order to afford adequate protection to American industries and
to American labor. T have always believed that those rates
shonld, as near as could be, be measured by the difference in
the cost of production at home and abroad. That to me is an
entirely just rule, and I can not conceive how any patriotie
American can contest it.

This, however, forces upon my consideration the fact of the
difficulties which always arise when we attempt to Tevise a
tariff law. It sfands to reason that the Members of Congress,
with their multiplied responsibilities and duties, their limited




		Superintendent of Documents
	2017-09-11T18:32:00-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




